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I would like to begin by thanking the organizers of the conference for inviting me to attend and participate in this highly exciting and important conference.  The topics addressed here by the invited and distinguished speakers are of great interest to me personally, and I suspect to all those in attendance today.  It is an honor and privilege to share the podium with such eminent speakers.  

My talk today is going to be a bit abstract, so I warn you in advance.  But since this is not the first panel of the morning, I don’t have to worry that you just rolled out of bed half awake.  At the heart of my talk today is how premodern Muslim jurists determined and even constructed obligations.  And here, when I say obligation, I’m referring to the Arabic term taklif.  What makes this talk abstract is the fact that the idea of obligation in Islamic law is itself abstract.  When we talk of obligation, sometimes we mean moral obligation and at other times we mean legal obligation.  One can be legally obligated to do something, although not morally obligated. For instance, I may be legally obligated to serve in my government’s military pursuant to a draft notice for war, but if I believe the war to be unjust, I may have a moral obligation to not obey the law and instead conscientiously object to participating in the war effort.  Alternatively, I may have a moral obligation to do something, but that does not mean I am legally obligated to perform that act.  For instance, if I am randomly walking along the beach and see a drowning man shouting for help, I may be morally obligated, pursuant to various cultural and inherited norms, to do what I can to save him.  But if I do nothing, I may have violated a moral norm, but I am not necessarily imprisoned, fined, or otherwise penalized by government officers for my failure to act.  In other words, a moral obligation to do something does not necessarily imply a legal obligation to perform that act with the threat of legal liability to follow if I fail to do so.


The reason the issue of obligation gets a bit complicated in the Islamic context is that the legal tradition itself makes demarcations between different acts being not just obligatory and prohibited (i.e. wajib and haram/mahzur) – both of which are traditional terms of legal obligation --  but also reprehensible and recommended (makruh and mandub), which capture a moral overtone without the threat of punishment. And of course obligation is complicated by the fact that there is no state to enforce the sanctions delineated in the law…so can we have a legal obligation if there is no enforcement power to uphold the sanctions?   All of these raise complications about my topic that I simply mention here, but put aside for now.

What I’m interested in talking about is how Muslim jurists considered the notion of obligation.  Are legal and moral obligations simply found in texts based on rules of grammar and textual analysis?  Or did premodern jurists envision themselves as actively participating in the very construction of legal obligations that pose the threat of divine sanction in the event of disobedience?  In other words, the question I want to address is whether it is God alone who creates obligations through scriptural pronouncements, or whether human beings can rationally create obligations as well, where such obligations have divine sanction? 
Unlike in the field of contemporary natural law and moral philosophy, modern writers in Islamic law engage in limited discussion of moral philosophy, and even less discussion of the interplay between law, morality, and obligation.  Orientalist writers like Joseph Schacht and others often understood Islamic law as simply embodying a system of rules, legislated by God or the Prophet Muhammad (d. 11/632).  For them, human agency plays a limited role other than in reading the texts of the laws and applying them to a specific factual scenario. 

On the other hand, there are those who have argued that Islamic law is tantamount to the pronouncements of a qadi  (judge) sitting under a date tree.  U.S. Supreme Court Justice Felix Frankfurter, in his dissent in Terminiello v. Chicago, addressed the limits on the Supreme Court’s extent of inquiry and stated:  “This is a court of review, not a tribunal unbounded by rules.  We do not sit like a kadi sitting under a tree dispensing justice according to considerations of individual expediency.”
  The image is meant to suggest that, in the Islamic context, the law is arrived at in an unprincipled manner that reflects the whim of the qadi more than the demands of a rationally cohesive legal system.

The two models lie in stark contrast to one another.  The first model is devoid of any significant human agency in the interpretation or construction of the law.  The fact that human beings actually play the role of interpretive mediator between the text and the determination of law is often ignored in the first model.  The second model, however, does not simply accept human agency, but does so to the detriment of any notion of legal authority, objectivity, and legitimacy in the adjudicatory process.  It is as if there are no restraints to judicial decision-making, no concerns for the authoritativeness of any particular legal decision.  Rather the law and the personality of the qadi become intertwined.


My own research shows that neither model is accurate.  It is not the case that premodern Muslims simply required jurists to look to text, or to adjudicate on the grounds of sheer idiosyncratic expediency.   Rather, they acknowledged that the individual jurist was in a position to participate in the construction of the law based on a legal philosophy that recognized that as human beings, we generally make moral determinations. The question that was debated though was this.  They asked:  sure, it’s one thing to say we make moral determinations of the good and the bad all the time. But does our moral determination of the good automatically turn into a divine obligation with the threat of punishment if we disobey?  One group argued that there was no such license for human determination.  Another group argued in favor of this license.   The way the argument of both groups took shape is want I want to outline now.

Generally, the argument consists of the following.  Jurists seemed to have in mind in their works on usul al-fiqh certain theological disputes concerning the justice of God.  The question they asked concerned God’s justice in judging human beings.  In the Qur’an, there are conflicting verses as to whether humans are predestined in their actions and thus in their destination in the afterlife, or whether they have free will to choose their actions.  For instance, the Qur’an reads in various instances: “God leads astray whom He desires and guides whom He desires.”
  In another instance, it states: “Whoever God decides to guide, He opens his heart to Islam.  Whoever He decides to lead astray, He makes his heart narrow and constricted.”
 In other words, these verses can be read to suggest that whether one is guided or not is the result of divine intervention, and not human action.  Alternatively, the Qur’an includes verses that seem to suggest individuals have free choice and are rewarded and punished for their choices.  For instance, the Qur’an states: “whoever does good shall [be recompensed] ten fold, and whoever does evil shall be recompensed to that extent alone.”
  Elsewhere, it states: “God is not unjust in the least degree.  If there is any good, He doubles it and gives from Himself a great reward.”
  Although the focus of these verses is the incentive for doing good, they do suggest that one is responsible and culpable for his own acts.  And finally, it states: “[Every soul] receives [every good] that it earns, and endures [every evil] it earns.”
  Again, the verse implies that one is responsible for his own acts, and is rewarded and punished in kind.  In fact the contradictory positions espoused by these verses prompted the philosopher and jurist Ibn Rushd (d. 595/1198), popularly known as Averroes in the West, to write that the disagreements between the theological schools on the issue of free will and predetermination arose because of the conflicting verses of the Qur’an, some of which indicate that God created all that exists, and others that say that individuals have the freedom to choose.

Those who said that humans are predestined were criticized heavily.  It was argued that it would be inherently unjust of God to judge someone where he was compelled by God to do an act and had no free choice.  Those who upheld the view of free will argued that if humans do not have the free will to chose their behavior they cannot be held morally accountable for their actions.  The theological dispute on free will and predetermination raised serious theological problems about the justice of God in holding one accountable for his own acts.  But beyond this theological dispute, it also raised the question of human agency in making moral choices.  If all acts are predetermined, then the question of distinguishing between good and bad is of minimal importance.  Why would we need to ensure that our acts comply with the good if whatever we do is compelled anyway?  We simply act and whether it’s good or bad is out of our control.  If one adopts the position of determinism, then human acts are done by God’s design, and there is no need for serious moral inquiry. 
On the other hand, if one adopts the position of free will, then the question of how one makes determinations between the good and the bad, or what jurists called the husn and the qubh, suddenly becomes relevant.  Free will involves choice, and choice involves a determination between competing options.  Where one wants to achieve salvation in the hereafter, it is therefore incumbent upon him to act righteously. And if he believes in free will, then it is his own personal responsibility to actively make moral choices. With free will comes the need to understand what the good and the bad are and to act accordingly.  
It is with this theological backdrop that we find the jurisprudential debate on husn and qubh, or the good and the bad.  Some jurists, usually those with a Mu’tazili rationalist inclination, argued that acts have essential qualities that are susceptible to rational inquiry.  So for instance, acts like oppression are inherently bad.  We rationally know they are bad because of some quality that inheres in the very act.  Or for instance, faith in God is inherently good, they would argue.  We know it’s good by rationally assessing the inherent quality of faith itself.  The moral quality of an act, therefore, inheres in the very nature of the act itself and, here’s the important point -- it is susceptible to rational inquiry.  So for instance, the Mu#tazili jurist al-Qadi ‘Abd al-Jabbar held that if God were to prohibit gratitude and thankfulness towards one’s benefactor such as God, the act would not be prohibited despite the divine will, since one already has a prior knowledge of the act’s goodness and its attendant obligation.
  For ‘Abd al-Jabbar, acts have a rationally determinable quality that precedes any divine legislative activity.  In fact, as ‘Abd al-Jabbar states, the commands of God are created because of the good that exists in them.

But this only gets us part of the way.  It is one thing for us to say that we can determine the moral value of something. But simply saying something is good is not the same as saying that it’s obligatory, where one is threatened with divine sanction for failing to perform the act in question.  This group of rational, Mu’tazili jurists argued, though, that one could move from these rationally derived moral determinations of the good and the bad, to determinations of obligation or taklif.  Once an act is deemed good, then it becomes obligatory to perform that act.  These jurists were able to support this move by relying on a particular conception of the dispositions of humans and nature.  

For ‘Abd al-Jabbr, just as for the Hanafi Abu Bakr al-Jassas, the rational determination of an act’s quality is couched within a natural teleology. What do I mean by natural teleology?  What I mean is that one starts from nature and the totality of all circumstances.  It is created by God.  It provides an objective basis of empirical facts.  We can observe the world and assess what it is all about.  But what these rationalist jurists also held is that nature is not just about objective, empirical facts.  It is also a set of normative propositions.  These jurists argue that God acts with a purpose (gharad).
  God’s acts embody a purposefulness, and that purpose is to benefit humanity.
  Why is this important?  This is because if all of creation is for humanity’s benefit, then however a human decides to act, it presumptively poses a benefit for him.  Consequently, if I want to assess whether something poses an obligation for me, I can investigate nature and my own dispositions, knowing full well that what I find is not simply an empirical fact, but is in fact invested with normative value.  Any rational determination of obligation and prohibition arises in the context of a pre-existing presumption that any act I conceive of is presumptively beneficial, and hence at the very least permissible, if not downright obligatory.  

Again, what we are talking about is the movement from a moral determination to a legal obligation with the threat of divine sanctions.  These rationalist jurists moved from abstract moral determinations, which reflected an underlying disposition or telos in nature that they held is inherently normative.  And from that general moral determination, they were able to create legal obligations in more context specific instances.  

Now, not everyone agreed with this view.  The dominant orthodox position, which prevails today, argued against this naturalist position and held that legal obligation is determined by express divine will.  One must wait for scripture (shar’) before making such determinations.  In the absence of scripture, this group generally held that there is no obligation on the matter, and that one is left in a state of suspension as to that act, or what they called tawaqquf.  This group acknowledged that humans make moral decisions all the time.  So for instance, writers such as Ibn Rushd (d. 595/1198) and Abu Hamid al-Ghazali (d. 505/1111) argued that implicit in human nature is the ability to make moral decisions.  Humans are nurtured in such a way that they grow up with a normative framework or structure that guides them in making such moral determinations.  However, this structural moral framework does not lead to the power to determine specific legal obligations.  It is one thing to assert a moral value, but something quite different to assert a legal obligation.  Husn and qubh, or the concepts of good and bad, they argue, are ethical terms of art, but do not embrace the notion of obligation.  Instead, if I’m interested in the construction of divine obligations, I must resort to express divine will to make such determinations.  And if there are no divine instructions, then while humans can legislate on such matters, they cannot consider their legislation as divine instructions posing the threat of reward and punishment in the hereafter. 

What does this mean about the topic of this panel today?  What I want to know is whether there is room for human agency in the construction of obligations in Islamic law, and what the nature of that authority is?  In either the naturalist or non-naturalist case, it is true that humans engage in determinations of law. But what is at issue is whether that determination of law can imply a divine sanction or not.  And that depends on what assumptions and presumptions you make about free will and determinism, the nature of creation, and the human capacity to make moral decisions.  It might be easier to understand what is at stake by posing a brief hypothetical.  
I had the fortunate opportunity to present these ideas to the Yale Medical School a few months ago in the context of bio-technological advances, such as cloning.  The question was whether there is an Islamic legal position on this matter.  Doing a bit of research, I found an interesting Malaysian article. The author cited the first verse of Chapter 4 of the Qur’an, Sura Nisa’ to argue that Islamic law prohibited cloning. That verse reads: “O mankind! Reverence your Guardian Lord, Who created you from a single person, created, of like nature, his mate, and from them twain scattered countless men and women.”  Elsewhere the Qur’an states that God created humans from a sperm and egg and made them into a clot and brought them forth through their mother’s womb.
 
Now suppose that I’m a legislator in a Muslim country governed by Shari’a, who is knowledgeable about Islamic law, and I need to decide whether to provide government funding for scientific research on cloning.  When I read these verses, do I read a prohibition against cloning?  Not necessarily.  While one can read these verses to indirectly ban cloning, I want something more specific given that what is at stake are possible benefits to society through advances in scientific technology, and so on.  I don’t want to engage in textual gymnastics in a way that at least for me is unconvincing.  I’m not convinced that these verses ban cloning, because I read them as glorifying God’s creative power, but not necessarily indicating an exclusive process of human procreation.  
So then what am I left with?  
Regardless of which school of thought I adopt, the naturalist or the non-naturalist, I am left to rely on human interpretive agency.  If I am a rationalist naturalist, I will look to the totality of circumstances, I will look to texts, to human dispositions, to nature and arrive at a conclusion that – and here’s the important part – that I invest with divine sanction.  But if I am a non-naturalist, I will likely engage in the same process as the naturalist.  But the difference is that my legislative product is not God’s law, but simply human law.  In other words, both groups engage the same process. They engage in moral decision making in light of the circumstances of creation and society. 
And both reach a legal result. 
But the difference is that for one, the legal result carries with it the stamp of God’s presumed will, whereas the other is not attributed to God at all.  
This does not mean that one is Islamic and the other isn’t.  Rather, I would argue that both are Islamic, in that they will be infused with an Islamic cultural ethos.  But what I am saying is that in either case, human agency is at work, especially in those situations where the text is silent.  Whether I adopt the naturalist or the anti-naturalist position, I cannot escape the fact that I will be legislating for myself and possibly for others, given my position.  But whether that legislative product is tantamount to a divine decree depends on the presumptions I make about nature and the authority of human beings to determine the law.  
This of course raises the question of which presumption won out in the end.  Generally, the second view, the non-naturalist view, seems to have become the orthodox view since around the fourth Islamic century.  How it became the dominant position is a function of a variety of social, economic and political factors that have yet to be fully traced. But for me, what these two schools of thought suggest to us is that just as medieval Muslims struggled with the question of human legislative authority, contemporary theorists must do the same.  We need not limit ourselves to one or the other position. Rather each position illustrates but two possibilities, neither of which necessarily has an exclusive claim on moderns.  Rather, in studying what was at stake in both of these positions, we may arrive at a new paradigm of Islamic legal authority. So for instance, how might contemporary theories of aesthetics contribute to this debate?  Or how might modern debates in moral and ethical philosophy, natural law theory, and legal hermeneutic philosophy help us contend with the same tensions that medieval Muslims contended with.
For example, one final question we may ask is this: if both views ultimately agreed that there is an inevitability to human agency in the determination of the law, does that make the law less Islamic?  If we want to avoid disingenuous textual gymnastics that play fast and loose with the text, and instead allow for human interpretive agency, is the result still Islamic law?  Certainly if we broaden our conception of “Islamic” to include not just what is decreed in scripture, but what is informed through extra-textual indicators, whether through culture, prevailing moral trends, or deliberative legislative processes that reflect larger conceptions of public policy – then certainly the human legislative product can be called Islamic.  And certainly, Muslim jurists anticipated for this when they created a role for custom, public welfare, and an analysis of basic goods or the purposes of the legal system.  And so in a sense, my desire to look beyond the text for insights in the law is not new.  But what these debates force us to consider, and which is not well reflected in the current state of Islamic legal research, is that if we take seriously the role of the human agent in the construction of the law, and abandon the myth of the mere discovery of the law, we must alter the very nature of legal authority, we must alter the claims for an pure and pristinely objective “law of God”, and we must recognize that the laws espoused in books of medieval fiqh and contemporary legislative codes in the Muslim world are not only the product of human interpretation, but are vulnerable to the frailties associated with the human condition and the contingencies of history.  What we consider as Islamic, then, extends beyond the text, and is subject to constant review, revision, and change.  

My own work looks to contemporary debates in legal philosophy and moral theory to find possible options for the foundation of authority, objectivity, and legitimacy for a legal hermeneutic that is premised on the role of the human interpreter.  Perhaps through increased efforts to contend with the significance of contemporary philosophical debates on these Islamic questions, we may yet find a paradigm of authority that preserves the sanctity of Islamic law while making room for the contingencies of human experience.  
Thank you very much.
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