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PERSONAL STATUS

jurisdiction, authority and The Negotiation of The Colonial State 

In Malaya, 1874-1900
Introduction


Personal status law is the form in which much of Islamic law is implemented, debated and reformed in the Muslim world today, yet the circumstances of its formation during the colonial period have not received much attention within Islamic legal or comparative legal studies. The issue of personal status law has become a major focus for debates on identity, politics and reform in the modern Muslim state. The codification of personal status laws, assumed to be derived from the shari’ah and therefore representative of Islam, has led to their reification, with scant attention paid to the processes by which shari’ah became personal status. The other component of personal law – common law, often British law – is often overlooked. This paper is an attempt to problematise understandings of Muslim personal status law through looking into its formation in the case of British colonial Malaya, paying particular attention to the question of jurisdiction over Islam and Malay identity, to the construction of authority over religion and culture, and to the politics of elite negotiation of legal institutions.

With very few exceptions, all Muslim states today possess legal codes which are amalgamations of European and Islamic law, reflecting the continuing impact of European colonialism upon the geography, content and meaning of the Muslim world.
 In English law, personal status distinguished between the citizen and the stranger, the one capable of claiming rights from the state and the one who held no such claim, the foreigner;
 later this was applied within the colonies to distinguish among colonisers and groups of colonised people. In early Orientalist scholarship, however, personal status often referred to Islamic laws which corresponded to Continental laws on the family, religion and the distinction between Church and State. In much contemporary scholarship and journalism, ‘personal status’ tends to refer to family law, including within that category laws relating to gender, marriage and divorce, cultural and religious practice.

 This project discusses the deeply embedded ways in which colonial law and the modern state, Orientalist scholarship, tradition and identity are connected in the local context and asks, to what do these laws owe their form and content, their inclusions, exclusions and meanings?
 Personal status codes are analysed here as the outcome of bargains between local and colonial elites within the power context of the evolving colonial state.
 In Malaya, Malay elites and British policymakers laid the foundation for a personal status code which featured strategic inclusions and exclusions, particular definitions of personhood and jurisdiction over the colonised person, central to which was the unequal but crucial relationship between elites in the colonial state. It was unlike any Islamic or Malay legal institution which preceded it, and also a unique interpretation of common law. This discussion will in no way exhaust the possibilities for interpretation and data collection on this question; it is merely meant to serve as a starting point, a place from which to survey the territory and confront the difficulties of methodology which  arise.

I advocate for an explicit treatment of the power context of colonialism as well as the problematisation of assumptions about the exceptional character of Islamic law. While the British exercised power over their Malayan colonies, settlements and protectorates, the development of new legal institutions in the Muslim state under colonisation required the cooperation, interpretation and symbolic resources of local elites. The opportunities and constraints created by the colonial situation led to particular configurations of elites within the new colonial state, and new articulations of key components of Muslim subjectivity: autonomy, authority, legitimacy, race and Islam.

I find that Malay elites played a significant, though constrained, role in the determination of Muslim personal status. The effects of elite involvement in colonial institutional formation in Malaya included the reconfiguration of power relations between elites, a heightened emphasis on issues of race and religious difference, and the elaboration of relationships between newly configured Malay subjects and an increasingly centralised state. The process of integration of law and society occurred within a power context, but power operated in language and negotiation as well as in force of arms and economics. Islamic law is often discussed separately from the context of the modern state processes within which it functions, and the encapsulation of shari’ah concepts and fiqh logics into European colonial legal structures is usually seen through the lens of legal pluralism. I argue that the codification, organisation and implementation of Muslim personal status required the translation of Malay and British values and processes, creating a product quite different from the sum of its parts – a hybrid law, not a plural law.

Personal Status

“The student of Islam in Malaysia is presented with a clear distinction between the ‘legal’ and ‘religious’ aspects of Islam. This division was effected by the colonial authorities who were concerned to leave religion untouched but who subjected those rules of Islam which concerned personal obligation to the forms and procedures of English law. The intensity of this subjection varied from time to time and place to place but it is true to say that in no part of Malaysia was Islam immune. In effect, this process resulted in extensive modifications in Islamic doctrine primarily by reducing its principles to those which the common law was prepared to countenance.”

In Malaya, the development of personal status code occurred during the British colonial period; Muslim personal status law in contemporary Malaysia is substantively unchanged from that of its colonial predecessors. The first legal instruments of British colonial rule, granted by the Crown to the British East India Company, were Charters of Justice covering the Straits Settlements.
 These Charters delineated areas of governance and principles of rule, and were constitutive of both the supremacy of English law over Malaya, and areas of influence allowed to local elites and values. 

While careful not to impinge upon what were considered to be the realm of local religion and practices, British colonial authorities limited that realm to particular areas of law, and defined local groups to whom these laws would apply. In Malaya, as in India and the Middle East, British colonial administrators decided what made a subject Malay, or who was a Muslim; arbitrary as these decisions often were, they became the terms by which local identity, political representation and resistance were defined. In the case of Malaya, “personal laws may best be described as laws which apply to specific groups of people who are defined according to race (‘Chinese’) or religion (‘Muslim’) or, occasionally, both (‘Hindus’).”
 These codes, functioning as markers of legitimate speech to and about the colonial state, religion and identity, also functioned as boundary markers between colonial and ‘native’ authority. Careful to establish their legitimacy as commercial and secular ‘advisors’ to Malay and Muslim rulers, British officials in Malaya kept the arena of religion, culture and traditional practice explicitly out of their scope of authority. In dividing territories of governance among themselves and the Malay rulers, however, religious and racial identity, not previously a major part of Malay elite legitimacy or discourse, became the centre of the Malay elite domain, and the key to their survival. 


Personal status codes were representative of a particular kind of autonomy granted to the Malay elite. This autonomy became a distinctive part of the relationship between British Residents and their administrators and the Malay sultans, their court and advisors. This autonomy, limited as it was, hemmed in by the expertise and ideologies of British advisors and their constituencies in London and conditional upon the continued cooperation of the Malay rulers to the terms of their subjection, nevertheless had a profound impact on the content, meaning and form of personal status laws in colonial Malaya. Mindful of their commercial priorities, it was both politic and economic for the British to limit the scope of their involvement in governance; the British could maneuvre more freely in the areas of commerce and the secular state, while maintaining their image as benevolent, respectful rulers. In this system, personal status laws were not simply rules or commodities passed off onto weakened local elites. They functioned as “major symbolic systems, reflecting both social values and the ultimate sources of legitimacy.”

Looking at Muslim personal status code in colonial Malaya as the hybrid product of a bargain between elites acknowledges the fact of British colonial power over the forms, application and jurisdiction of personal status law. It also accounts for the endurance of Malay rulership and its influence on the language, content and meaning of personal status. While personal status legislation had effects on many levels, this paper will focus on elites in the colonial state. The discussion of jurisdiction is necessarily a discussion of elite discourse, within which the everyday function of the courts and the behaviour of judicial officials were marginal elements, much less their treatment of ordinary litigants and cases. In this analysis, the experiences of the people of Malaya under the laws and institutions created by these negotiations will not receive the attention they deserve. Personal status law does not remain an elite subject in Malaya for long, however: in the twentieth century, it became an important focus for the galvanisation of identity and resistance in Malaya, as it did throughout the colonial Muslim world.

It should be clear that law and legal codes are not treated here simply as written documents, but as performances of values and authority, aimed at particular audiences. Legal development is seen here as the development of discourses as well as a negotiated institutional outcome among elites, British and native, within the inequalities of the colonial state. “Jurisdiction” in this case refers to the authority to speak the law, and to speak to the law, as well as the ability to enact reform. It is a particularly appropriate term for discussion of colonial law because it encompasses rights as well as territory, the exercise of judicial power as well as the legitimacy of that power.
 

In Malaya, not only were elites involved in the creation of institutions, they took advantage of opportunities within negotiations to change the nature and values of these institutions, thereby exerting an important influence within the inchoate modern state. The processes of the state in formation, and the power differentials involved in the negotiations, meant that even dissent through normal channels had the effect of legitimising and strengthening the authority of the colonial state. Ultimately, personal status negotiations, through creating new institutions and discourses for the expression of religion, culture and society, created new ways of conceiving of and expressing Malay/Muslim selfhood. 

Legal developments: 1874 to 1904
In all the European colonies, whatever the philosophical approach to the colonial mission, powerful tendencies usually emerged within the colonial administrations to protect, conserve and even to restore traditional law...Often this was for the sake of convenience, or because it soon became apparent that old law would not easily change in favor of new colonial law. But in addition...the preservation of tradition and often futile efforts to revive it once dead, usually occurred in the context of a struggle by the colonial authority against some competing universal appeal – frequently Islam...the particularism of locally or tribally oriented traditional law – seen especially in terms of its symbolic value – had obvious advantages for the maintenance of colonial rule.




The Charters of Justice for the Straits Settlements established the primacy of English law earlier in the 19th century for parts of Malaya (Penang, Malacca and Singapore), while allowing the possibility of local practices and values. Islamic law was applied only in the case of family law, initially: the first piece of legislation governing personal status in Malaya was issued in 1880. The Mohammedan Marriage Ordinance was “intended to define how much of Islamic law was to be recognised by the courts...It did not enact the substantive law of Islam, nor did it prescribe authoritative texts, but in subsequent amendments parts of the substantive Islamic law on family matters were progressively introduced.”
 The Ordinance featured the voluntary registration of marriage and divorce, and the recognition of ‘kali’ (local Islamic judges: Arabic 'qadi', Malay 'kadi') regulation of the property of married women, and placed the British Governor in the position of final arbiter of the administration of Islamic law in the Settlements. 


The Mohammedan Ordinance addressed no area of commerce or agriculture (except the ability of Muslim women to own and inherit land), nor did it deal with any area of trade or business. It was institutionalised initially through appointing British officials to preside over all cases, regardless of the religion or race of the persons involved. Since the interests of the British government in Malaya originated in protecting its position in India, and the flow of personnel and knowledge may be traced directly from India to Malaya, much of the law on Islam and Muslims in Malaya, especially in the early period, was imported from India: the Indian Penal Code, the Evidence Act, the Criminal Procedure Code and the Civil Procedure Code replaced Islamic and customary structures with English laws adapted for the colonies. This had major implications for the nature of the laws and the interpretation of Islam within them.

In the Malay states, the rulers began negotiations over personal status law with authority over the entire legal system, and were particularly interested in maintaining their position over ‘matters of religion and culture.’ This rubric was extremely variable in its application: in 1891, the Perak State Council looked into the implementation of Islamic punishments for adultery, commenting that they were “not such as can be carried out in the present day;” in the same year, land codes were drafted which fundamentally changed the structure of ‘traditional’ landholdings and inheritance in many Malay states while claiming to protect them. The 1891 Selangor Land Code assumed that all land belonged to the Sultan, despite no evidence for this claim, and labelled Malay smallholdings ‘Mohammedan customary land’ in order to register these smallholdings and claim taxation from them. ‘Customary land’ encouraged the Malay peasant to stay on one piece of agricultural (padi) land instead of grazing and shifting, which was important for the stability of the colonial state; once a peasant had held the land for a decade, it could be sold (ostensibly to allow for Muslim inheritance practices). The right to hold ‘customary land’ was changed in 1892 to allow all persons regardless of race or religion to hold and sell it, substantially increasing its value.
   


The structure and administration of Islamic and customary law underwent many changes in the period under discussion: whereas before 1896 the Sultans were the final court of appeals in the Federated Malay States, after 1896 they were replaced by a Judicial Commissioner. The Judicial commissioner presided over a court hierarchy which placed kadis and penghulus (village chiefs) at the bottom of the system. In 1904, Malay rulers claimed a separate institution for the implementation and adjudication of Islamic law, as codified in personal status, and argued that Islamic law could not be rightly administered by non-Muslim, non-Malay judges.
 Islamic courts were to answer ultimately to the Sultan, as head of Islam in each state. Local Muslim judges (kadis) and other Islamic officials were brought back into the justice system, this time under the umbrella of the state, and positions in administration given to members of the Malay elite who now demanded a place for themselves in the new order – chiefs, penghulus, local Islamic figures. The British encouraged the training and deployment of the new Malay civil class.


The 1904 regularisation of Islamic law under a unified structure (Muslim Laws Enactment) in the four federated states represented “both an important advance and an admission of failure,” making the rulers’ authority over matters of religion and culture into a matter of law, but at the same time severely limiting the position and application of Islamic and customary law within the overall jurisdiction of the colonial state. In 1905, the Rulers suggested that the chief Qadi hear appeals instead of British magistrates with no training in Islamic law, with the Rulers themselves hearing final appeals; their recommendations were heard but then a Supreme Court was established for appeals, and a year later the final appeals option was given to the Privy Council, finally uniting the legal system in Malaya under British authority. 


Personal status was a successful tool for the British in achieving a relatively small policy space for areas which fell under the jurisdiction of Malay and Muslim elites. Where the Malay codes covered all areas of governance with a combination of Malay customary and Islamic law (largely from the Shafi’i school of jurisprudence) the British division of jurisdiction conceived of ‘matters of religion and culture’ to include only a narrow definition of personal status, allowing for British control over commerce, trade and state organisation. They did so by allowing a large and expandable area for Malay autonomy, and opening the resources and identity of the state to being held in part by Malay elites, in effect installing the Malay sultan as guardian of Islam and Malay cultural identity.


“The Ruler now stood at the apex of a system of government which included State Councils, a salaried administration of ministers...district officers and sub-district headmen (penghulu), land officers to regulate the use of agricultural land as a transferable form of property, and an Islamic bureaucracy.”
 Within the area ceded to their autonomy, the Malay elites had significant amounts of influence. They gained the power to interpret Islamic law, or to choose its interpreters, to dictate who might implement it, and in what areas. They gained, in doing so, the ability to decide who a Muslim was, what being Malay meant, and how both Malay and Muslim society related to each other and the state. They also helped reshape the meaning of the colonial state, removing much of the incentive for Malay elites to be adversarial to government, since they so quickly became identified with it. The role of race and notions of Malays as indigenous peoples with primary, and in some cases sole, rights to the state and its largesse would follow. Malay elites gained the ability to expand the region of personal law, and in their control over matters of religion and culture, they also began to set the terms of the debate on the place of Islam and race in the state. Their use of this power would increase and continue into the post-independence Malaysian state.

The compromise which was reached between British Residents and Malay Sultans managed to benefit both sides substantially. The area of policy overlap between them was large, and as personal status legislation continued to be elaborated in the early twentieth century, the number of Malay elites who were encouraged to take advantage of allying with the state, therefore capturing its language and identity as well as economic benefit, increased significantly. 

Commenting on the transformation of Islamic law in much of the Muslim world during the nineteenth and twentieth centuries, Nathan J. Brown  has emphasised the need to understand Islamic law as a system involving both process and content, institution and meaning. Colonial powers in the Muslim world, aware of the incendiary potential in replacing Islamic law with Western codes and institutions, were careful to change the institutions of Islamic law as little as possible, while gradually limiting their scope and function within society. Malay rulers were allowed autonomy over matters of religion and culture, while educational systems, economic and political incentive structures, and the relationships between state and society were renegotiated. “The result has been an increased understanding of shari’a as meaning law in the narrow sense...The degree to which the shari’a is seen as prevailing is connected less with the institutions and practices formerly associated with it than with the degree to which the law in force conforms to shari’a norms.”

Islamic law and common law: Knowledge, Power and Change

The first version of the Sharia Courts Bill issued in Egypt in 1880 referred to questions of personal status as Al-Mawa’ad al-Shar’iyya, ‘matters of the Shari’ah’. The term used to refer to the category of personal law in Malaysia today is simply ‘hukum syariah’, shari’ah law. Islamic personal status has been a particular focus for comparativists perhaps because it presents the largest gap between ‘Islamic’ function and ‘Western’ ideal, but the notion of personal status does not have a correlate within the Islamic legal system. Put bluntly, personal status law is not the shari’ah, and never has been: its content owes as much to British principles of law and cultural values, if not more, as it does to Islam and local values. 
Both shari'ah and common law are generally treated as reified texts rather than reflexive, dialogical systems, and the moments and methods of their creation have not been paid much scholarly attention. Within the Western academy, Islamic legal systems and concepts have often been used as exemplary exceptions to the norms of ‘law’, or as exceptions which prove the rule.
 Much of the early Western scholarship on Islamic law was undertaken to train colonial officials, deleting entire bodies of law and jurisprudence in translation, and often imposing unitary European interpretations upon complex Muslim realities. “The close connection between colonialism, the practical requirements of government, and the presentation of Islamic law continues to have an impact on current scholarship.”
 The project to define the Muslim Other was largely a project to define the Western self, and served in political circles to confer upon Western power and aspirations a degree of legitimacy.

Legal pluralism has treated Islamic personal status within the context of the existence, within one national legal regime, of more than one system of laws.
 Yet the circumstances within which this ‘plurality’ was arrived at were rife with power inequalities, and the particular type of plurality which was achieved looks less like the coexistence of separate but equal elements of different legal systems within one structure, than it resembles a peculiar legal Frankenstein creature – different functional elements pieced together to achieve a singular and unique purpose, the other parts of each system discarded by design. More recent studies of the relationship between colonial and native elites have tended to ignore the role of native elites altogether, or discuss them independently of European colonialists. Yet the relationship between the two groups is crucial for understanding the development of institutions, society and state from which much of the post-colonial world has derived its form and content. In this paper, all actors are assumed to be strategic in their actions, but diverse in their motivations, methods and worldviews. 
Islamic authority

The practice of Islamic law in Malaya prior to the colonial period was itself a hybrid product. In Malaya, Islam was neither an imperial religion nor a totalising one – carried by Muslim traders and mystics from the Indian subcontinent and the mercantile centres of the Middle and Near East, it was adopted by rulers and incorporated into the existing body of Malay traditional practices, itself based in part on Buddhist and Hindu influences. Referring to ‘native’ or ‘local’ practices invokes the whole body of these influences, meanings and practices.
 The Melaka laws (Hukum Kanun Melaka) are a good example of this hybridity: separated into general and maritime law, its 44 sections dealt law in various ways: its Islamic law provisions were based on the Fath al-Qarib of Ibn Qasim al-Ghazzi and Abu Shuja’s al-Taqrib; its customary laws were based on adat temenggong  and a quarter of its provisions allowed for Islamic alternatives to adat laws. As this corpus of law spread over the other states of Malaya, some local customs and interpretations of Islamic law were substituted for others in varying degrees.
 Malay rulers were Islamic rulers, but until the colonial period their governance over Islam was not a central part of their authority. 

A major element of Malayan political life which changed with the growth of British power in government was the role and expression of Islam. “In their early contacts with the Malays, the British discovered that Islam was a powerful factor in Malay society and that cooperation with the Malays was impossible if Islam appeared to be threatened...In every respect, the religious policies of the colonial administration were designed to harmonize with the government’s general policy toward the Malays.”
 

Historians of Malaya saw Islam as a “conservative force”, and its effects during the period in question seem to have been to moderate the pace of change and limit the scope of foreign intervention. However, used by elites to bolster their legitimacy and support for British-sponsored policies and ideas, it allowed for more change in new directions, while also allowing the same Malay elites to protect themselves from too much British pressure for changes in institutions and policy. Islam, therefore, was not a conservative force as much as it was a powerful symbolic and political tool which could be used by the Malay rulers as a shield against British pressure, or a gambit to play when the situation could be turned to their favour. The nature of Islamic legal institutions, classically positioned between the people and the state, representing both divine justice and mundane governance, has historically lent them to being key elements in conflicts between groups within Muslim states. In Malaya, Islam was able to serve as an internal bargaining asset between Malays. Additionally, Islam served as a unifying force in the Malay archipelago and a key marker of Malay identity which lent itself to many sites of struggle within and between states, institutions, communities and individuals.

Malay Society and The Politics  of authority

Existing scholarship on Southeast Asia and the Malay world, derived mainly from colonial sources, is limited in its ability to present a detailed picture of the system of law before the colonial period. Further, what information there is reveals perhaps only as much as it obscures: “even when formal adjudication was sought out or did occur, it did not necessarily involve the draconian physical sanctions (amputation, capital punishment) that so mesmerised British and other European observers in the 19th century and before who were, in any event, given to comparing their own lofty judicial ideals with Malay practice.”

The history of the pre-colonial Malay world featured the development of geographically-based sultanates organised around a particular court, part of an evolving notion of identity: Malayness organised by affiliation to a court, its Sultan, and its laws. 
  Ethnic identity during this time was fluid and amorphous, and only became more concrete through the methods and motivations of colonial governance. During the early colonial encounter, Malay identity was posited against the claims of the various sultanates as well as against the encroachment of European power. The earlier half of the 19th century saw the competition between Malay elites, who were proponents of ‘Malayness’ with its traditional adat law and its affiliations to royal figures, and advocates for Muslim identity and Islamic law, many of whom were Wahhabi at a time when Shafi’i law was predominant in Southeast Asia.

Elites in the colonial world often saw opportunities for gaining economic and political advantage from having colonial powers on their sides. The opportunity for formal British involvement in the governing of Malaya was occasioned by many elements, chiefly the existence of multiple claimants to the Perak sultanate, the disruption of tin production due to the conflicts caused by the succession dispute, and the invitation of Raja Abdullah to the British to intervene.
 Raja Abdullah became Sultan Abdullah, and agreed to the British Residency system in Malaya, effectively placing a British government official in a deciding position within the Sultan’s courts. 

Prior to the Treaty of Pangkor, power was held largely by the chiefs, who controlled almost all areas of life within their locality by virtue of their grasp of military might and wealth. This practical power was supported by traditional legal principles: “The Malay law texts are shot through with the notion that one’s legal rights depend on one’s status, from the Raja down to the slave...the entire legal and political structure was based on status; status depended on distinction, and distinction was based on wealth, or at least the display of wealth.”
 The Raja’s wealth and power revolved around a small area ceded to kingship by the chiefs, almost all of it to do with judicial and ceremonial functions: he was the last court of appeal, the symbol of state justice, the power to sentence death, the granter of honours, concessions and revenue monopolies, the chief actor in foreign relations and military action. His wealth, and his power, sustained by gifts, customs duties and revenues from the royal district, meant the Raja was uniquely positioned to benefit from British intervention, and the British uniquely suited to benefit from what the Raja had to offer. 

One of the major changes which occurred with colonisation was the re-orientation of power around the Raja, whose position as head of state in cooperation with the British Resident was secured at the expense of the constellation of chiefs and rajas which had previously negotiated power in the Malayan kingdoms.
 Changes in the structures of rule in Malaya had effects not only on who held political power, but also on the expression of tradition, the operation and significance of symbol, and the meanings of legitimacy among Malays. Finding the mechanical instruments of rulership denied to them, the chiefs and rajas of Malaya resorted more and more to other resources: their legitimacy, exercised through symbol, religion, language and custom, became all the more important in the face of foreign powers and rationalised government.


The position of Sultan was particularly vulnerable to symbolic assault, since the Sultan’s power was derived in large part from Islamic legitimacy and Malay ceremony. If entirely excluded from a share of the state, the resistance of traditional elites in the Malay state could pose a significant problem. For example, the Treaty of Pangkor established the status of Raja Abdullah to the Perak sultanate, creating through the force of British support a formal solution to a protracted succession dispute. However, excluded from the provisions of the Treaty, unable to resist the pressure of British economic and political might, Abdullah’s rival Raja Ismail refused to recognise the Treaty of Pangkor. Abdullah was effectively prevented from ascending to the throne by Ismail’s refusal to hand over the symbols of kingship: ceremonial instruments, weapons and elephants, without which a coronation could not be held.
 The Malay chiefs, while excluded from wielding state power, had to be compensated in various ways; eventually this led to the formation of a new administrative class, with elite privileges and guarantees, in the Malayan federation.

The Politics of Colonial Authority

“Law is a process...shaped by rules and a cultural logic, and here I add that it is also a discourse fought over by very real agents with different political agendas. The outcomes of earlier struggles over state law may have consequences for officials and ordinary people many decades and even centuries later. Yes, law matters, which law matters, and especially whose law matters.”

The portrayal of Malay courts and judges by British colonial agents began in earnest in the late 1800s, indicating that they had become a matter of interest and assessment.
 The critique of Malay systems of rule and legitimacy had begun much earlier, by colonial and anti-colonial partisans, European and Malay, serving a wide range of interests and feeding into an ongoing Malay-world discourse about authority and norms of legitimacy such as justice, kingship and stewardship. The presence of European colonisers was well-established in the discourse on power and rule in the region, as was the role of Islam and the influence of other Muslim states, the Ottoman Empire primary among them. 

The formation of stable institutions allowed (and in many cases required) opportunities for local elites to make claims and adjustments which were significant for the shape of the Malayan state. After the Perak War, it became even more important for both the British and Malay elites that Malay autonomy over matters of religion and custom was preserved, and seen to be upheld, despite its gradual erosion. 

Traditional rulers (sultans) and the British strove to isolate Malays in villages that continued to operate according to traditional agrarian values. Although this artificial structure in fact deprived the sultans of their autonomy and decision-making control, the fiction of their independence—coupled with the centralized apparatus of government introduced by the British—actually strengthened certain parts of Malay life. In particular, matters relating to Malay religion and custom became protected and reified, so that the ceremonial trappings of Malay life and new administrative establishments for religious practices (Councils of Muslim Religion and Malay Custom) became elaborated.

Colonialism played an important role in the self-definition of a modernising England, allowing domestic cohesion through the promotion of an image of England as a nation with a civilising mission, a global role, at the head of which was a benevolent and all-powerful monarch. At the same time, changes in government during the tenure of the East India Company in Malaya required a change in treatment of the colonies, launching the notion of ‘indirect rule’. Hence the importance of policies of non-interference in ‘matters of religion and culture’, which the Crown inherited from East India Company policy in Malaya. Alongside economic motivation was a profound ideological drive: among many of the British officials and citizens in the region, the Empire was an established fact, a civilising mission, an opportunity for expansion and profit, a key part of the legitimacy of the Crown and Anglo-Saxon, Christian values. 
As the framework for personal status law in Malaya, one function of British law was the maintenance and emphasis of difference – between ruler and ruled, citizen and subject, superior and inferior. Personal status itself was used as a way of accommodating and controlling areas of persistent  difference within British colonial rule. British government in Malaya sought to maintain antipathies divisions between ethnic groups, relegating Chinese and Indians to the place of outsiders, sources of labour and capital, while Malays were a protected subject group, assigned ‘indigenous’ status.
 Once isolated, the ethnic groups played separate roles in British strategies of governance.

The history of the Pangkor Engagement indicates that not only was there negotiation between the British Residents and Malay sultans, but that it was an involved and important part of both British and Malay statecraft. The Residents were constrained by the doctrine of indirect rule from asserting absolute power, even if they  possessed it; Parliament, the Colonial Office and the British public monitored developments in the Empire particularly closely during this period. Correspondence between the Malay sultans, and with the Residents, indicates that the sultans did believe they had influence in matters of law and state, and exercised it in various ways.
 Often, Malay negotiating tactics featured  avoidance and resistance, and policies which were disliked were often delayed indefinitely through the mechanism of disappearing into deliberations at court and never emerging from them. There were limits to British action, beyond which violence and at times war would erupt: the Perak War of 1875 began as a reaction to British attempts to take over revenue collection and end debt-bondage, and over the peremptory and absolute actions of the first Resident to Perak, J.W.W. Birch, who was assassinated in his bath by a group of Malay chiefs. After the Perak War, both sides carried with them the memory and the threat of violence into negotiations.

Conclusion: The Shaping of the Modern Subject

“The realm of order, of what was signified, was the new realm of authority, of the certainty of political power.”

The reform and codification of law in the postcolonial Muslim state has been a significant tool for consolidating the power of the state over local actors and traditional elites. Changes in the forms of law have prioritised written over oral cultures and texts, increased the state’s control over the legal system and its supervision over the courts and increased bureaucratisation and standardisation. The effects of these changes have generally been to increase the state’s power and control over the citizen and historically independent institutions of the state.

The colonial method, through personal status codification and other institutional devices, represented “a modern political method”, consisting of “techniques both of order and of truth.”
 The negotiation of personal status in law constructed the colonised subject, shaped the social context of that subject, directed the discourses and methods of government and control, altered the articulations of family, race, gender and community. Personal status development reflected the negotiation of colonial personhood, and the relations of the colonial person to the state. Both were hybrid products, and their negotiation and constructions held important implications for the exercise of power – physical, symbolic and economic.


The construction of colonial subjectivity was in many ways prior to, and constitutive of, the colonisation of law. The colonial subject was a measure of space, of relationships, hierarchies and organisation – of bodies, of living spaces, of change. Colonial subjectivity also evolved according to the uses made by subject groups of the categories and knowledge which came to define them for colonial governments. “Defined as an abstract legal and political category, Muslims could evolve a common sense of nationality only by consciously reconfiguring their individual self-identification with the religious community.”
 The individual, defined through religious affiliation to the exclusion of almost all other identities, became subsumed in this logic of ‘community,’ and the community found itself needing to downplay internal differences in order to influence colonial policy. 


The pattern within the Malayan colonial context shows striking similarities to analyses of the colonial situation in parts of South Asia and the Middle East, and indicates a rich field for studying the effects of colonialism upon not only notions of shari’ah and operations of fiqh, but upon local Muslim identities, networks and the construction of legal institutions. Personal status law and Islamic law are deeply interrelated, but their connections and genealogies can perhaps only be fully understood within the power context of their colonial encounter.






Endnotes





� The terms ‘Muslim state’, ‘Muslim country’ and ‘Islamic law’ are used here generally as markers of self-identification. A Muslim country is one which either identifies itself, culturally or politically, as Muslim, or has a majority of citizens who do so. Of these, the states which possess written legal codes which are not based on Western legal systems in form and content are Saudi Arabia and Iran, although Saudi Arabia practices some areas of Western commercial law, and Iran, whose state structure is Republican and Islamic. Islamic law here refers to the body of legal discourse, code and jurisprudence derived from Islamic sources (the Qur’an, the traditions of the Prophet Muhammad and the communities which followed him, and the practices of Muslim societies). 


� Keechang Kim, Aliens in Medieval Law: The Origins of Modern Citizenship. Cambridge: Cambridge University Press 2000. 
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