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The notion of religious liberty is an indispensable component of the contemporary human rights tradition. Historically speaking, the right to freedom of religion represents perhaps the hallmark American contribution to rights theory, the American formative experience having been shaped considerably by its heritage as a community of dissenters fleeing the Church of England and the stifling religious persecution of Europe. That this remained more than a theoretical concern for the founding fathers is evidenced by Benjamin Franklin’s admirably liberal comments in his autobiography about the construction of a place of worship in eighteenth-century Philadelphia
expressly for the use of any preacher of any religious persuasion who might desire to say something to the people at Philadelphia; the design in building not being to accommodate any particular sect, but the inhabitants in general; so that even if the Mufti of Constantinople were to send a missionary to preach Mohammedanism to us, he would find a pulpit at his service.

It is then no mere coincidence that religious freedom is enumerated as the very first right in the United States’ Bill of Rights. Today, enshrined in Article 18 of the Universal Declaration of Human Rights (UDHR) along with the related freedoms of thought and conscience, it is universally considered one of the most basic prerequisites for a state’s political respectability. 

Though the right to freedom of religion and conscience is most commonly understood in Western circles as a guarantee against sectarian persecution and discrimination,
 the Islamic challenge to Article 18 arises from the inclusion of the corollary “freedom [of a person] to change his religion or belief.” Within traditional Islamic understandings of Shari’ah (Islamic Law), apostasy from Islam (known as ridda) is considered a crime punishable by the death penalty.
 By and large, pre-modern jurists have been content to point to the authentic Prophetic tradition (hadith) found in the Sahih of al-Bukhari
 as well as the sanctioning consensus of the Companions
 as sufficient justification for the practice of imposing capital punishment on apostates.
The obvious tension between this seemingly inescapable requirement of Islamic law and the fundamental values espoused by human rights theorists and advocates alike has been played out on the international scene since the earliest days of the drafting of the UDHR when the delegation from Saudi Arabia, the bastion of Islamic conservatism, objected to the wording of Article 18, its position motivated by the argument that conversion from Islam was unacceptable according to the ethical demands of its religious heritage.
 This unease between modern Western values and classical Islamic theory continues to be reflected in both regional Islamic human rights documents that have surfaced since – the Universal Islamic Declaration of Human Rights and the Cairo Declaration – in which any references to religious freedom are subject “to such limitations as are enjoined by the Law,” where “the Law” is to be understood to refer to conventionally formalistic conceptions of Shari’ah as “the totality of ordinances derived from the Qur’an and the Sunnah and any other laws that are deduced from these two sources by methods that are considered valid in Islamic jurisprudence.”
 
The divergence between Islamic and Western traditions on the precise nature of religious liberty is one which has surfaced repeatedly in dialogues between Islam and the West, and can be thought to be representative of larger issues surrounding Islamic legal methodology and epistemology in their encounter with modernity. The objective of this paper is to examine existing attempts at reconciling the tension between the Shari’ah and the universally guaranteed right to freedom of religion, and suggest an approach to Islamic law which maintains the methodological integrity of Islamic scholarship while seeking to reconcile the classical disparity between these two traditions. 
MOTIVATION AND APPROACH

It is relevant to explain here the rationale for approaching the Islamic challenge by discussing normative Islamic theory, rather than its implementation in the various Muslim
 nation-states. Indeed, it would seem that the primary violators of the human right under consideration are government officials whose sincerity of Islamic commitment may well be called into question. This decision is motivated by the simple desire to provide citizens of Muslim lands with the objects of their human rights in an enduring manner, clearly the overriding objective of human rights theory. The essentiality and universality of human rights dictate that citizens must not only possess the objects of their human rights, but must also be able to rely on having them on a day-to-day basis.
 Questions of human rights, then, can only be adequately resolved through an honest dialogue with the value system underlying and sustaining a society. Relegating such weighty matters to the unpredictable contingencies of domestic politics is simply an insufficient response. While modern-day Muslim governments are notorious for their repression of minorities they deem non-Muslim
, this is to be regarded as a ploy to quell opposition, with religion being used – or perhaps more accurately, misused – as a politically expedient justification for violating fundamental human rights. The strategy is to focus on the normative Islamic paradigm in the hopes of eliminating it as an avenue for the legitimization of rights violations. This paper will concentrate on a discussion of the issue’s Islamic authenticity, independent of political considerations, in the hope of pulling the carpet of Islamic legitimacy out from under the feet of repressive governments.
Michael Ignatieff has remarked that, in debates on human rights, attempts at “fusion between the Islamic world and the West have never been entirely successful: agreement by the parties actually trades away what is vital to each side. The resulting consensus is bland and unconvincing.”
 Without taking on Ignatieff’s entire project, my contention in this paper is that it is indeed possible to achieve a reconciliation on the issue of apostasy which is Islamically legitimate and, simultaneously, appealing to the liberal mind. This project, however, requires us to take note of two salient features of the Islamic legal enterprise: the centrality of Islamic law to the Muslim experience, and the diversity of the classical Muslim legal tradition. Muslim governments, despite their irreligiosity, are forced time and again to resort to Islamic principles to justify their conduct for the simple reason that the Islamic heritage continues to resonate among their peoples. Islamic law, in particular, has played such a focal role in this experience that it has inspired one commentator to refer to Islamic culture as primarily a “legal culture.”
 To achieve a resolution between Western values and Islamic norms, Ignatieff explicitly advises focusing on individual national contexts as opposed to the religion and its people as a whole.
 I believe this is precisely the reason his attempts at reconciliation have ended in frustration. A more fruitful avenue would be to dialogue with the traditions of Islamic law – not the monolith it is often understood to be
 – in an attempt to carve out a compromise from within the tradition which brings normative Islamic thought in line with current conceptions of human rights. We will turn presently to an examination of proposed solutions that follow this tack, but begin by discussing the two ends of the spectrum on the issue of apostasy in an attempt to outline the parameters of the debate. 
THE TWO ENDS OF THE SPECTRUM
An approach to the interplay between Islam and human rights is to genuinely declare incompatibility. Ann Elizabeth Mayer has made a convincing case that the standard Muslim response to the growing international consensus surrounding human rights has been to construct “schemes,” declarations contrived to engender parallels between Islam and Western human rights documents, but deficient in both substance and rigour.
 The need to resort to such schemes naturally leads the reader to the conclusion that the quest for common ground between the two traditions is an exercise in futility. This avenue is in fact a popular one for early Islamist thinkers who were convinced of the inevitable clash between the Islamic and Western civilizations, and the superiority of the Islamic “way of life.” Abu al-'A'la Mawdudi, the Pakistani ideologue of the Islamist movement, is a representative example.
 Mawdudi’s article “Human Rights in Islam”
 begins by disparaging Western arrogance in accrediting its own civilization as the pioneers of the human rights project, and arguing for the superiority of the Islamic conception of human rights, which to his mind consists of little more than a restatement of historical Shari’ah on the relevant issues. Although he is reticent in discussing the apostasy issue, Mayer does find him “on the record elsewhere as supporting the death penalty for conversion from Islam.”

Any approach which effectively preserves the gap between the two traditions is clearly not a tenable approach in a world that is increasingly interdependent, in which the measure for political legitimacy is adherence to the rights enunciated in the Universal Declaration. Mawdudi’s approach is entirely too simplistic to warrant serious consideration, although Mayer uses it artfully to strengthen her thesis. Mawdudi’s thought reflects the mindset of a colonized people, willing to reject all things foreign, and rely exclusively on tradition, simply because of bitter encounters with Western domination and hegemony. The majority of Muslim citizens today, however, regard the institution of human rights, in some form or another, as a necessary step to progress. Indeed, much of the complaints emanating from Islamic and Islamist quarters employ both the rhetoric and the substance of the human rights tradition. The question that then remains is simply which rights can be accommodated within a legitimately Islamic framework, and how.


The opposite extreme on the spectrum is offered by the contemporary Sudanese thinker, Hassan al-Turabi. Al-Turabi flatly rejects any idea that apostasy must be punished according to Islamic law. His stance on the issue is offered in a revealing interview with Foreign Affairs, “If a Muslim wakes up in the morning and says he doesn't believe any more, that's his business. There has never been any question of inhibiting people's freedom to express any understanding of Islam. The function of government is not total.”
 Al-Turabi’s frankness and liberality are to be commended; however, his viewpoint poses problems. Firstly, it rests on the questionable premise that “the function of government is not total.” It is, in my view, impossible to deny that Islam stands squarely against any attempt to divorce religion from politics, church from state.
 “Not only did the Prophet [Muhammad] deliver the divine message to the people; he also founded a state intended to uphold the socio-political implications of his message.”
 In the ideal Islamic state, the government seems duty-bound to create a society which respects and incorporates the mandates of Islamic law. Even if one were to favour limitations on the scope of Islamic governance, the claim that conversion from Islam constitutes a private matter outside the domain of the state is a hard-pressed one in light of the clear hadith of the Prophet and the overwhelming practice of the Companions that we have cited above. This leads us to al-Turabi’s second problem: it entirely neglects the corpus of Islamic law which has forged a consensus on the issue of apostasy. Such an attempt at reconciliation can not find sympathetic supporters in the Muslim world, who are able to convincingly bear the torch of human rights in their countries. 
MU’TAZILISM: A THEOLOGICAL SHIFT

In our endeavour to reconsider the orthodox view on apostasy, it is worthwhile to note that early theological debates gave rise to two distinctive traditions within the Islamic community. The kalam of the Ash’ari camp eventually prevailed over the rival Mu’tazila to come to represent orthodoxy, and it is this political development during the ‘Abbasid dynasty which Milton Viorst, among others, have pointed to as the harbinger of stagnation in the Muslim world, virtually assuring the supremacy of “conventional interpretation” over attempts to construct a “humane religion based on reason.”
 Notably, Viorst’s comments appear in a volume devoted to understanding the role of tolerance in Islam, the clear implication being that a reversion to Mu’tazilism is a necessary prerequisite for the construction – or perhaps re-discovery – of a pluralistic, tolerant version of Islam.

In the realm of ethics, the Mu’tazili position involves a commitment to the belief that values are objective, independent of God, and knowable through the unaided use of human reason.
 This position has been variously termed “objectivism” and “ethical rationalism” by George Hourani, and might be compared to the theory of natural law put forth by St. Thomas Aquinas in the Western tradition. This stands diametrically opposed to the “theistic subjectivism” of the Ash’aris, believers in a divine command theory which equates value with the Will of God, and committed to the belief that ethical knowledge is available only through revelation and logical deductions therefrom.
 

Although much seems to have been made of a return to the ethical rationalism of the Mu’tazila in dealing with questions of Islamic law, little has been suggested by way of concrete solutions. Proponents seem largely content to relegate all questions to the criteria of rationality and reasonableness with little regard for matters of internal coherence or methodological rigour. The imposition of capital punishment for following one’s conscience, then, is intuited as repugnant by the modern mind, and human law ought to be modified to reflect this value judgment. Commentators have been quick to point out the underlying influence of this line of reasoning on modern attempts at legal reform, the primary attraction being the elevated role assigned to reason in arriving at ethical judgements.
 
While theological problems associated with the Mu’tazili-Ash’ari debate are far too speculative to warrant attempts at resolution here, a difficulty arises for the Mu’tazili position when discussing the very practical matter of constructing a system of human rights that is faithful to Islam. The Qur’an regularly exhorts believers to avoid reliance on one’s desires (hawa) – including intellectual inclinations – at the expense of divine commandments. Expecting the majority of Muslims – traditionally Ash’ari in theology and suspicious of an exclusive reliance on rationality – to take up diametrically opposed Mu’tazilite positions in the face of such clear prohibitions is overly ambitious. Recall what we are after is an Islamic theory of human rights. It is unclear what precisely there is about natural law theory that is Islamic when it flouts clear revelatory texts. A vaguely defined rationalist outlook like that advocated by recent proponents of Mu’tazilism must say more about the precise nature of the relationship between reason and revelation to be viable as an alternative to the classical position. 
Having set aside, for our purposes in this paper, the historical rival of Islamic orthodoxy, we now turn our attention to recent proposals for legal reform in the Muslim world. Wael B. Hallaq has broadly classified contemporary attempts at a “reformulation of legal theory in a manner that brings into successful synthesis the basic religious values of Islam, on the one hand, and a substantive law that is suitable to the needs of modern and changing society, on the other”
 into two dominant trends.  It is under Hallaq’s rubric of “religious utilitarianism” and “religious liberalism,” then, that we proceed.
RELIGIOUS UTILITARIANISM

It is noteworthy that Hallaq identifies Muhammad ‘Abduh as the intellectual progenitor of this group of thinkers. Profoundly influenced by the Mu’tazilites, yet intent on remaining within the Sunni mainstream, ‘Abduh attempts to resolve the purporteded discrepancy between reason and revelation by simply denying that one exists.”If there appears to be a contradiction or conflict between the two, it is because one or the other has been misunderstood.”
 For all its theological appeal, recall, that we identified the drawback associated with this position as a lack of guidance on how to go about resolving inconsistencies between the two epistemological options, be they genuine or simply apparent as ‘Abduh would have us believe.

This void is filled, in the thought of ‘Abduh’s disciple Rashid Rida, by the supremacy accorded to maslaha (public interest), traditionally “a highly limited and minor concept in [legal] theory.”
 Positing a dichotomy between the sacred and the mundane, Rida argues that the Shari’ah is meant primarily to serve the well-being of God’s servants, thereby clearing the way for the unobstructed use of reason in the search for God’s intent in matters that are not strictly religious per sé. With this background, then, the outcome of a utilitarian calculus intended to maximize the public interest becomes the primary criterion by which to judge the validity of any such legal determination. Importantly, Rida is comfortable addressing any ensuing conflicts with revelation by subordinating the text to the utilitarian analysis. “Any revealed text, however epistemologically evincive it may be, could be set aside if it contravened”
 considerations of utility. When understood this way, it is no surprise that Malcolm Kerr considers Rida’s theory no more than “an affirmation of natural law”
 – presumably with human assessments of need, interest and necessity representing the distinguishing criteria. A notable refinement to Rida’s theory is offered by ‘Abd al-Wahhab Khallaf, who while less willing to ignore clear Qur’anic injunctions, considers the number of such unambiguous rulings to be minimal, both in number and import.
It is useful to note here that Hallaq includes in this category the thought of Hassan al-Turabi, who we have seen draw upon a similar distinction between the public and the private. The objection offered there applies, in my view, equally to the utilitarian strain we have discussed in this section. As we have discussed before, it is questionable that the public-private, or sacred-profane, dichotomy exists in – or can be read into – the Islamic texts. Yet, even if one were to concede the utilitarians that point, we remain warranted in questioning on what theoretical basis it can be thought to correspond so exactly with such a clear bifurcation between the respective roles of reason and revelation. If the purpose of religious legislation is indeed to discover the objective truth in the Mind of God, one must justify in some robust and systematic manner why what is contained in revelation is not what God desires for His people. As Hallaq argues, “If law is to remain Islamic in the religious, and not only cultural, sense, departures from the text … must be justified,”
 not simply designated as justifiable. 
Moving towards an epistemological concern with such a theory, it remains to be determined who exactly is vested with the power to make the all-important decisions on what is in the public’s interest. The significance of this issue can not be underestimated, for it is precisely the outcome of such a decision is precisely that constitutes law under the utilitarian reading. Under a liberal understanding, the people are vested with the power to decide what is in their own interest. It seems, though, that this option is unavailable to a religious paradigm in which interest is likely something more than narrow self-interest; understanding the legal process to be the outcome of a democratic procedure seems ill-suited to the issues under discussion here, especially when we bear in mind that many human rights – including the one under consideration in this paper – take as their raison d’être the protection of minorities against the “tyranny of the majority.” Yet, the alternative seems equally unsatisfying: the imposition of an elite group or individual judging what it (or he) feels to be in the interest of what amounts to a subordinate class. It is precisely this sort of authoritarian set-up against which the contemporary human rights movement railed in the first place.
Moving away from purely methodological concerns with religious utilitarianism, and coming closer to the issue under consideration, were we to admit the possibility of a legal theory based primarily on maslaha, it is to my mind inappropriate to equate human rights with such a human interest. The two categories, though they may, converge on certain substantive conclusions, are fundamentally different. On the one hand, the utilitarianism of someone like Khallaf – which I take to be theoretically more plausible -- remains confronted with the obstacle of the Qur’an imposing commandments, especially in the area of penal law, which remain at odds with what we today consider human rights. On the other, there remains the problem of what is termed in the literature human rights inflation. Somewhat paradoxically, while the crude usage of maslaha as the determining factor for human rights may not be sufficient to account for all human rights, it may be equally incapable of restricting human rights to that minimal set of “primary goods” which we want to guarantee all humans. That is, a simple reliance on human interest as the determinant for what constitutes a human right may well open the door to designating as human rights any and all objects deemed to be “in the public interest,” including such goods as do not merit being included in the high-priority category of human rights. An over-reliance on maslaha would then serve the undesirable end of diluting the paramount importance given to securing the objects of legitimate human rights.
RELIGIOUS LIBERALISM

A novel approach to the issue of apostasy – and indeed to the entire enterprise of Islamic textual analysis – is offered by Abdullahi Ahmed An-Na’im, professor of human rights law at Emory University.
 Holding a particularly strong attachment to this issue because of the execution of his mentor, Ustadh Mahmud Muhammad Taha, on grounds that he had apostatized from Islam, An-Na’im’s mission has been to take Taha’s message of Qur’anic reinterpretation to the West. An-Na’im contends that the verses of the Qur’an are to be thought of as revealed in two stages, distinguished by their relation to the Prophetic migration from Mecca to Medina. The two phases, Meccan and Medinese, represent distinct circumstances in which the Muslim community found itself. In the former, they were an oppressed minority seeking to spread the pure, untainted, and absolute message of Islam by focussing on fundamental beliefs and normative practice. In the latter, the Muslim community formed a fledgling, but self-sufficient, city-state responsible for the establishment of a just political and social order. The Meccan verses, to an-Na’im’s mind, represent a message relatively independent of political considerations, and so constitute inviolable universal principles central to the Islamic belief system. In contrast, the Medinese verses are simply an example of the particularization of those principles based on the contingencies of the time or, as in the case of religious liberty, a curtailment of the principle for the purpose of maintaining other (Meccan) universals. The Medinese experience, an-Na’im might argue, was a direct response to the threats faced by the nascent Muslim city-state from foreign powers. This analysis is further buttressed by Abdulaziz Sachedina’s treatment of Abu Bakr’s justification in embarking upon the ridda wars did not appeal to Qur’anic sanctions against unbelief, but rather to “verses which establish the duties of Muslims (religious and moral) in connection with the imperative to establish a just public order.”
 The punishment inflicted upon the “apostate” Arab tribes, then, “involved a case of rebellion against the Islamic public order, and not, as it subsequently came to be interpreted by Muslim legal scholars, a case of apostasy, of violating the right of God.”
 An-Na’im is able to argue then that the measures adopted in Medina, sometimes harsh and offensive to the liberal mind, are therefore not to be understood as normative. Rather, they were undertaken in light of the need for the Muslims to maintain their power base, a necessary strategic move for the preservation of Islam and Muslims in a hostile political environment.

An-Na’im argues that classical Islamic jurists have misunderstood this social dynamic, and have opted to reconcile conflicts between Meccan and Medinese verses  by regarding the later (Medinese) verses as abrogating the earlier (Meccan) verses, and therefore final and binding. He advocates a return to the Meccan universal principles as the normative view of Islam. With regards to the issue of religious liberty, the verses revealed in Mecca demonstrate a surprising tolerance for the beliefs of other faiths. The Qur’an states that differences in religion are a natural course of events which God has permitted, though it reserves the appellation of truth to Islam alone. Most notable in demonstrating this spirit are the two Meccan verses: “And if thy Lord had willed, whoever is in the earth would have believed, all of them, all together. Wouldst thou [O Muhammad] then constrain the people, until they are believers?”
 and “Had thy Lord willed, He would have mankind one nation; but they continue in their differences excepting those on whom thy Lord has mercy.”
 Under Na’im’s methodological framework, the idea of religious liberty is firmly instated as a universal principle in the Meccan phase, and the ruling on apostasy was a curtailment of that principle in the Medinese era that was necessary to maintain the integrity of the fledgling Islamic state.

The advantage of Na’im’s theory is that it is a genuine attempt to tackle the issue head-on, realizing that there has been a historical disconnect between Islamic Shari’ah and today’s human rights norms. His argument is that the classical Islamic view can be thought to be justified in its time due to the virtual absence of rights theory. Now, however, we must return to the basic Meccan principles, and derive rulings on controversial issues afresh. 

I believe that an-Na’im’s theory has a lot to offer. I am sympathetic to an-Na’im’s innovative attempt to reformulate the Islamic legal methodology. However, an overriding problem with an-Na’im’s theory when applied to human rights is its inability to provide his own particular reading with any epistemic certainty. Religious texts are, by their very nature, rich and nuanced documents, open to a multitude of interpretations. While an-Na’im extracts from the Qur’an the humane and liberal principles of the Meccan revelation, there is no reason to assume that the reading of another will not support exactly the opposite. Aside from his own personal conviction that the Meccan verses constitute the true spirit of Islam, there is little that an-Na’im can draw upon to uphold the superiority of his reading. It can easily be questioned whether an-Na’im is genuine in his belief that primacy must be accorded the Meccan revelation for theological reasons, or whether his methodology is contrived to conscientiously align Islamic texts with a pre-conceived, and alien, notion of human rights, perhaps because they today constitute what Ignatieff calls “a source of power and authority.”
  

Equally troublesome is the subjectivity of the assessment of political circumstances informing, to use Rahman’s terminology, the second of the two movements. Recall, that an-Na’im is forced to admit as a matter of record that the Prophetic example in Medina did at times run counter to contemporary human rights, though he can attribute it to the contingencies of a “concrete historical and geographical context.”
 But, then, he must allow that such a curtailment of principles is possible, if only in the most trying of circumstances; the question that remains is who is entrusted with the power to make that assessment. The political reality of any community may of course be interpreted in a myriad of ways by people in different circumstances. In my view, this subjectivity leaves the door open for the most powerful of these parties, namely governments, to dictate the relevance of human rights as they please. Yet, human rights are largely intended to weaken the monopoly of power possessed by the state.
It must always be borne in mind that what we are after, as we have said before, is an enduring human rights scheme on which people can rely on with certainty to provide them with their human rights. In the often volatile political reality of the Muslim world, the framework of an-Na’im’s theory can equally support the rights-violating dictator who decides to finance a politically-motivated fatwa to justify his behaviour, and the old-school Islamist convinced that talk of human rights is simply the latest tool in a continued and deliberate campaign to exercise Western cultural hegemony over Muslim peoples. The enterprise of human rights is much too important to be relegated to such uncertainty.
AL-SHATIBI
It is important to regard an-Na’im’s attempt as a step in the right direction. However, in order to solve his problems, we turn now to a traditional approach to Islamic methodology centred on the notion of epistemic certainty, offered by Abu Ishaq al-Shatibi, a jurist from fourteenth-century Andalusia. Al-Shatibi’s legal theory rests on two fundamental premises: the primacy of the Qur’an, and the importance of maqasid al-Shari’ah.
According to al-Shatibi, the Qur’an “contains all the fundamentals of faith, spiritual and practical; it encompasses all things, and conversely, nothing needed in religion stands outside its teachings. The logical conclusion of this premise represents no less than a complete relegation of the Prophetic Sunna to a secondary status.”
 Al-Shatibi is able to adopt this stance because of the crucial decision to base his legal theory on the importance of certitude: whereas the Qur’anic text enjoys the certainty of tawatur and the promise of divine protection, the “great majority of prophetic traditions are [only] probable.”
 Indeed, al-Shatibi is able to use the traditional exegetical notion of the Qur’an as a “closely interrelated and complete whole” to make the unconventional argument that every verse must be explained in the context of the verses that preceded it, thereby giving us a reason to adopt an-Na’im’s view that the Medinese experience was simply a particularization of the universal principles of Mecca. Indeed, al-Shatibi himself concludes that the Meccan revelation is to be understood as “the ultimate reference”
 and the “indisputable crux of the law.”
 
Al-Shatibi’s second premise is the idea, that we saw earlier with the religious utilitarians, that God’s establishment of the Shari’ah is intended solely to serve the interests of his people.
 However, Shatibi is much more precise, enumerating these interests as the maqasid al-Shari’ah (the aims or intents of the law).
 These maqasid are arrived at through an epistemological procedure which constitutes a radical departure from the conventional approach of approaching texts individually before trying to piece them together in a harmonious way. The maqasid are universal principles (kulliyat) arrived at through a process of “inductive corroboration” of individual verses. 

When a large or sufficient number of pieces of evidence converge to confirm one idea, notion, or principle, the knowledge of that idea or principle becomes engendered in the mind with certainty because the confluence of the evidence has the effect of a virtually complete, if not perfect, inductive corroboration.
  

 The sheer number of particular (juz’i) texts gathered as a whole, then, form an inductive proof as to the certainty of the universal principle.

The most important of the maqasid are the necessities of life, the daruriyyat, sub-divided into “the five fundamental universals” (kulliyat khams) enumerated as the preservation of life, mind, religion, progeny, and property. The advantage of this elaborate scheme is it allows us to compare particular verses and traditions to the standard of the maqasid. Since God intended the preservation of certain values through the Law, any ruling within the legal system must correspond to these values. If a particular verse or tradition is found to be in conflict with the universal, it must be either discarded (for legal purposes) or interpreted so as to accommodate the universal. 
And once the five sub-categories of daruriyyat are established as universals according to which all law must be interpreted, than any particular, hitherto not considered, must be either subsumed under the five daruriyyat or, if it is a non-conforming particular, must be left out. Shatibi generally accepts this methodology but finds that it is of crucial importance to account for non-conforming particulars.
 
With this background, then, al-Shatibi can be read to take seriously the Qur’anic texts seeming to support religious liberty quoted in conjunction with an-Na’im’s theory above. Indeed, the freedom to religion could not be more succinctly delineated than it is in the widely-cited Qur’anic verse, “There is no compulsion in religion.”
 While other traditional scholars certainly had access to all of these texts, they were faced with the unenviable task of reconciling them with the clear hadith texts which advocate the killing and/or fighting of apostates. Their legal methodologies were not equipped but to deal with the Qur’anic texts as general statements which were particularized by the specific imperatives of the ahadith, or by regarding the Qur’anic verse against religious compulsion as a prohibition only against forcible entry into Islam. I find this latter reading problematic, however. It seems clearly impossible for the Prophet to disallow forcible entry into Islam, while using force to compel people to stay within the religion. Both issues relate to the idea that a Muslim can only be one “in full consciousness and freedom.”
 Al-Shatibi’s emphasis on the Qur’an, however, allows him to view the overwhelming number of liberal Qur’anic texts (i.e, the Meccan verses) as constituting a universal kulliya with the capacity to override particular ahadith, thus establishing religious liberty as an ideal desired by God for humans.
Indeed, it is interesting that one of al-Shatibi’s five universals is the preservation of mind. Whereas al-Shatibi remained “obdurately loyal to the positive legal doctrines of his [Maliki] school”
 and later Muslim scholars continued to articulate the maqasid in this “positivistic spirit,”
 I find no reason why we cannot follow Khaled Abou El Fadl’s lead in reading the universals as corresponding to general categories under which new issues can be subsumed in a liberal manner, rather than assuming that the rulings of historical Shari’ah satisfy the universals in their entirety. Writes Abou El Fadl, “I would argue that … the protection of the intellect should mean the right to free thinking, expression and belief.”
 Abou El Fadl’s thoughts are echoed by the Islamist intellectual Rachid Al-Ghannouchi who assumes that the daruriyyat encompass “the protection of the mind and that which pertains to it, like education, freedom of thought, and of expression.”
 There seems to be, then, a universal right to freedom of conscience and belief which can be read into al-Shatibi by adopting the hermeneutic offered by these thinkers. In consonance with al-Shatibi’s methodology, then, the traditions of the Prophet advocating the death penalty for apostasy, must be interpreted so as to conform to the universal principle of freedom of conscience. Keeping in mind al-Shatibi’s insistence on accounting for “non-conforming particulars,” we will do well to keep in mind the alternate rationale offered by Sachedina and an-Na’im as to the underlying motivation behind the decision of the early community to punish apostates – namely that it pertained to the necessity to maintain public order, not to the change in the individual’s religious belief. Under this reading, the hadith encouraging killing apostates serve only as descriptive narratives of what happened in a perilous political period, and not as normative imperatives of Islamic law. The Prophetic statements can be thought under Shatibi’s scheme to be exceptions to the otherwise universal rule (established in the Qur’an and through the maqasid), implemented because of the Muslims’ constant state of war with the communities around them.
CONCLUSION
Al-Shatibi’s legal theory allows us to argue that the preservation of the mind is a universal principle, roughly akin to a basic human right. As such, any texts that run contrary to this principle must be interpreted in a manner that accommodates the certainty of the principle already established. This methodology allows us to account for human rights which have been neglected by Islamic governments because they run contrary to the historical conceptions of Islamic law. 
It is worthwhile to note here the similarity between the importance to al-Shatibi of protecting the daruriyyat (or necessities) as a maqsad of the Shari’ah, and the conception of human rights by some as designed to “protect those elements truly necessary for a purposeful human existence.”
 That al-Shatibi’s daruriyyat are sufficiently similar to basic human rights finds further support in Muhammad Khalid Masud’s opinion that al-Shatibi thought the specific interests enumerated by them to be “universally recognized among all other nations,”
 reminding one of Michael Walzer’s view that human rights correspond to a “globally shared ‘thin’ moral code.”
 For these reasons – and likely more – al-Shatibi would be an important point of reference for further attempts to reconcile the determinations of Islamic law with the norms of the contemporary human rights tradition.
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