Alternative Methodologies: The Legal Hermeneutics of Hadith scholars, compilers of Ikhtilaf al-fuqaha’ books, and Khalid Abou El Fadl
By Scott C. Lucas, Ph.D.
Every student who enrolls in an ‘Introduction to Islam’ class is taught that Sunni Islamic law derives from the twin revelatory sources of the Qur’an and Prophetic Sunna, usually equated with hadith, and the methodologies of consensus (ijma‘) and analogical reasoning (qiyas).  Unfortunately, this depiction of the construction of Islamic law is highly inaccurate.  While it can be quite difficult to ascertain the provenance of sources for individual rulings in the classical works of the four legal schools, an analysis of the authoritative hadith literature and Ikhtilaf al-fuqaha’ (the disagreements of the jurists) books on the eve of the crystallization of these four schools demonstrates that, at least in  the case of divorce laws, the majority of legal rulings (ahkam) consists of opinions of Companions, Successors, and the jurists of the eighth and ninth centuries, and only a modest minority of them derives from the Qur’an and prophetic hadith.  The purpose of this paper is to introduce the hermeneutical strategies employed by eight classical scholars and one contemporary jurist to articulate Islamic law in the face of the large lacunae of revelatory materials and to evaluate the utility of their methodologies for contemporary efforts to ‘rethink’ Islamic law in the twenty-first century.  It also seeks to raise the fundamental question as to whether Islamic law has limits or whether we have a responsibility to deduce an ‘Islamic ruling’ for every human action.
The Case Study: Divorce Law


Since only two of the scholars whom I am presenting actually state their legal methodologies, I have found it necessary to examine a substantial chapter of each individual’s book in order to ascertain his respective legal hermeneutics.  For a variety of reasons, I have chosen to analyze the chapter of divorce (talaq) in all of these works (save Abou El Fadl’s book Speaking in God’s Name, which is purely theoretical), each of which contains a cluster of topics, some of which bear little relation to the act of terminating a marriage bond.  Therefore, it is necessary that I delimit clearly the six topics that I will be including under the rubric of ‘divorce law’ in this paper: 1) The procedure for executing the divorce (talaq), including conditions that invalidate it; 2) The waiting period that the woman must observe after divorce (‘idda) and the man’s ability to return to her during this time (raj‘a) without writing a new contract or providing a new dower; 3) Delegation and choice (tamlik and takhyir/khiyar) procedures by which the woman is empowered temporarily to determine the future of the marriage; 4) The Khul‘ divorce, by which a woman ransoms herself from her husband; 5) Divorce due to conversion to Islam; and 6) The divorce provision (mut‘a) for the woman, stipulated in Sura 2:241.  Important topics related to divorce that I have not considered here for the sake of brevity, and, in some cases, modern day relevance, include the Oath of forswearing one’s wives (ila’), the Oath of Zihar (“You are like the back of my mother”), the “missing husband” (mafqud), Mutual imprecation (li‘an), and the mourning restrictions of the widow during her four month, ten day waiting period (ihdad).  I should note that the last two topics, Li‘an and the ‘mourning period’ are particularly well articulated in the hadith literature and consequently we do not encounter the same magnitude of problems as we do with many of the six topics that I have grouped under the rubric of ‘Islamic divorce law’ for the purposes of this paper.
I. The Classical Paradigm: The four schools (madhahib)


As my title suggests, the nine individual scholars whom I shall be introducing embrace alternative methodologies to those institutionalized by the four Sunni legal schools of the Hanafis, Hanbalis, Malikis, and Shafi‘is.  The crystallization of these schools occurred in the ninth and tenth centuries, and it is important to realize that most scholars as late as the early tenth century did not express an affiliation to any one school.
  Furthermore, several important ‘schools’ that did not survive in the long run flourished at this time, such as those of Sufyan al-Thawri (d. 161/778), Ishaq Ibn Rahawayh (d. 238/853), Dawud al-Zahiri (d. 270/884), and Ibn Jarir al-Tabari (d. 310/923).   The remarkable tenacity of the four Sunni schools, though, calls for a brief examination into the reasons for their success.

While a comprehensive analysis of the ‘success story’ of the Sunni legal schools is far beyond the scope of this paper, there are a few salient features that are relevant to the discussion at hand.  The most significant reason for the historical appeal of the legal schools might be the fact that they provided spaces for the production of books that addressed practical communal needs as well as the intellectual needs of exceptional, perhaps idiosyncratic, elite scholars.  Had al-Muzani not composed his Mukhtasar of al-Shafi‘i’s teachings, nor had Yahya b. Yahya al-Laythi brought his version of the Malik’s Muwatta’ to Islamic Spain, nor had Muhammad b. al-Hasan al-Shaybani composed his al-Jami‘ al-saghir,
 it is quite possible that the Shafi‘i, Maliki, and Hanafi schools would not have achieved the widespread loyalty and domination that they preserve to this day.  Likewise, the discipline of the ‘Principles of law,’ Usul al-fiqh, provided an arena for elite jurists like al-Juwayni and al-Ghazali to evaluate competing opinions on specific topics and perhaps even derive new solutions from the sources.  It is not hard to find a vibrant, living tradition of scholarship at both the level of short, practical works (usually accompanied by hefty commentaries), and the level of theoretical works, as a perusal of the endnotes of Abou El Fadl’s Speaking in God’s Name attests.  

There are a few other aspects of madhhab Sunnism that merit mention, at least in passing.  The first of these can be called the ‘love your madhhab’ attitude.  While members of one legal school who attained a moderate degree of proficiency inevitably became familiar with the teachings of rival Sunni schools, one was expected to remain loyal to the school to which one adhered.  Thus, it was not acceptable to be a Maliki on divorce laws, Hanafi for sales, and Shafi‘i on zakat.  Secondly, the primary role of a jurist was not, I think, to ponder the relationship between the Qur’an, hadith, and religious law, but rather to memorize the opinions of one’s school, and, in cases of contradictory positions, to examine how other, earlier jurists dealt with the issue.  The evidence for this point is suggested strongly in the four examples of scholars who composed books in the genre of ‘Disagreements of the jurists’, or Ikhtilaf al-fuqaha’, as we shall see that their ‘primary sources’ tend to be the legal opinions of Companions, Successors, and subsequent jurists, and not the Qur’an or prophetic hadith.  In fact, I think that it is safe to say that relatively few jurists in the legal schools became proficient in the disciplines of hadith scholarship, and were quite happy to quote a hadith from the Sahihs of al-Bukhari or Muslim (or worse, the four Sunan or other works that include weak hadith alongside sound ones), without attention to the context of the hadith in these books.
 
A final, and quite possibly the most troubling, aspect of the legal schools is their elevation of an individual jurist, or at least a large body of opinions attributed to him, to a supreme authority in religious law.  This blind devotion to a jurist who is a mere human inspired the birth of the Salafi movement, which, as far back as the eleventh century under the leadership of Ibn Hazm (d. 456/1064), protested the elevation of a non-prophet to such a high level of authority (in this case Malik).
  It is important that we recognize that the Salafi movement long antedates Ibn Taymiyya and his circle in the thirteenth and fourteenth centuries, and that it arose in response to both the unparalleled authority of the corpus of teachings attributed to the founders of the four legal schools and likewise sought to limit the scope of religious law to the rulings derived from the Qur’an, prophetic hadith, and, only when absolutely necessary, opinions of Companions, Successors, and subsequent jurists.
This last point raises the crucial issue of the sources and limits of Islamic law.  In the case of divorce, there are only fifteen Qur’anic verses and fewer than twenty hadith in the two most prestigious collections of al-Bukhari and Muslim of direct relevance.
  If we look at a typical (and easily accessible) product of the Shafi‘i school, Ahmad b. Naqib’s The Reliance of the Traveller, we find whole sections that lack a grounding in either the Qur’an or sound hadith.  For example, the sections titled “The words that effect a divorce”, “Conditional Expressions that effect divorce”, and “Doubts about the fact of having divorced” consist of regulations that are based on post-prophetic opinions.
  Even the hadith “No permissible thing is more detested by Allah than divorce” found at the beginning of the chapter is found only in the Sunans of Abu Dawud and Ibn Maja (among the ‘six books’), and it is generally understood to be mursal (missing the companion in the isnad) and thus not sahih, as Ibn Naqib claims it is.

Where did these topics come from?  Some of them inevitably arose due to ambiguities in the Qur’anic verses, such as the meaning of the word qur’ (“Divorced women must wait three quru’” Q. 2:228), or from the lack of a definition of the precise time of termination of the waiting period.  It seems safe to say that in many cases, post-prophetic jurists were faced with actual social situations, such as a man declaring his wife to be haram, or a terminally ill man divorcing his wife, or a man having intercourse with his wife during her waiting period but not wanting to return to her as her husband, and had to give an opinion by virtue of their authority as scholars, pious people, or someone who knew someone who knew the Prophet.  A fundamental question for Muslims today is not whether our predecessors did the right thing by answering these questions, but to ask whether these answers really constitute Islamic law.  While the purpose of my paper is not to answer this question categorically, I think that it is necessary that we consider how nine Muslim scholars have addressed the monumental task of the construction of Islamic law and that we pay particular attentions to the authorities upon whom they base their systems.
II. Islamic Law of the Hadith scholars


There is an unfortunate tendency to conceal the individual methodologies of the great Sunni hadith scholars of the ninth century under the banner of ‘the six books’ (al-kutub al-sitta).  I will be limiting my discussion in this section to the approaches of Muslim, al-Bukhari, Abu Dawud al-Sijistani, and al-Tirmidhi because I think they demonstrate very clearly four legitimate paths towards the construction of Islamic law that do not ground themselves in the teachings of a single overwhelmingly authoritative Imam.
 It is also quite striking that, despite the fact that al-Bukhari spent time with Muslim and taught al-Tirmidhi the arts of hadith criticism, they all adopted their own, personal, legal hermeneutics, as can be seen from a comparative analysis of their respective chapters on divorce.  

Muslim


None of the ‘six books’ demonstrates the limits of sound hadith for the articulation of law better than Muslim’s Sahih.  In his chapter on divorce, Muslim presents a mere two hadith related to the divorce procedure, two pertaining to the waiting period (‘idda), and three about the historical events surrounding the episode of the ‘Choice’ (takhyir).
  He includes some fourteen versions of Ibn ‘Umar’s hadith that defines the ‘model divorce’ (talaq al-sunna) and sixteen variants of Fatima bint Qays’ report that the Prophet refused to assign her ex-husband the obligation to provide lodging and maintenance after he triply divorced her.  He also includes three versions of ‘A’isha’s refutation of the legal validity of Fatima’s report, although, unlike al-Bukhari, Muslim indicates in his sub-chapter heading that he follows the opinion that the triply divorced woman does not receive any maintenance.
  On the topic of triple divorce in a single session, Muslim does include an intriguing hadith, on the authority of Ibn ‘Abbas and not found in al-Bukhari’s Sahih, that this practice was equivalent to a single divorce during the life of the Prophet, the reign of Abu Bakr, and the early part of ‘Umar’s caliphate, but that ‘Umar was so upset by the practice of a triple divorce counting only as a single one that he insisted on holding the husband to his word.
 The hadith related to ‘the Choice’ (takhyir) concern primarily ‘A’isha’s clarification that the Prophet’s act of offering his wives the choice of remaining married to him or being separated did not constitute a divorce.

The following list presents the six legal rulings found in Muslim’s chapter of divorce.
  It should be clear from this list that Muslim did not seek a comprehensive articulation of Islamic law on the basis of hadith, and it is possible that he saw his book as a supplement either to the Qur’anic verses pertaining to divorce or to the works of fiqh that were being circulated in his day.

1) The model divorce is performed by the man during the wife’s period of purity and prior to the resumption of intercourse with her after her menstrual period.  
2) If the husband divorces his wife during her menstrual period, then he should return to her and wait until after she has purified herself from the menstrual period after the one during which she was divorced
 and prior to resuming sexual relations with her.  The first divorce counts as one of the three divorces that a man is permitted with his wife in the Qur’an (2:229-30).

3) A husband may divorce his wife triply in one session, although this was not the acceptable practice until the time of ‘Umar’s caliphate.

4) The husband is not obliged to provide lodging and maintenance for his triply divorced wife according to Fatima bint Qays’ hadith, the application of which was rejected by ‘A’isha.

5) A woman is allowed to leave her house during the day during her ‘Idda 
6) The husband’s act of granting his wife ‘the Choice’ (takhyir) does not count as a divorce.

Al-Bukhari


Al-Bukhari’s chapter on divorce differs from that of Muslim primarily in that it endeavors to provide a more comprehensive exposition of Islamic law and draws on the Qur’an, Companion and Successor opinions, and a greater number of legally relevant hadith that cover five of the six topics identified above as the core components of Islamic divorce law.
  He includes ten prophetic hadith on eight topics, only two of which Muslim mentions.
 We learn that one does not need to divorce one’s wife face-to-face from the example of the Prophet’s delegation of his divorce of Bint al-Jawn to his companion Abu Usayd, that the marriage that makes a triply divorced woman lawful for her original husband to remarry must be fully consummated from the Prophet’s insistence that the two partners “taste each other’s little honey (‘usayla)”, and that a married slave woman who is manumitted is given the option to ‘choose’ to stay with her husband from the story of ‘A’isha’s manumission of Barira and her lovesick husband Mughith whom she despised.  Al-Bukhari also includes four versions of the crucial hadith describing the female-initiated Khul‘ divorce involving Habiba bint Sahl and her husband Thabit b. Qays transmitted by Ibn ‘Abbas, and the story of Ma‘qil b. Yasar, whose attempt to prevent his sister from remarrying the man who divorced her led to the revelation of the verse “If you divorce women and they have fulfilled their prescribed term, do not hinder them from marrying their husbands…” (Q. 2:232).  Finally, he reports Ibn ‘Abbas’s description of the one menstrual waiting period of polytheist emigrant women who converted to Islam and who would be returned to their husbands only if they too converted to Islam and emigrated prior to their former wives’ marriages to new partners.  It should be clear that the topics of divorce procedure (talaq), waiting period,
 the ‘Choice’, the Khul‘ divorce, and divorce triggered by conversion are all touched upon in the prophetic hadith in al-Bukhari’s Sahih, and that several of these topics receive greater attention in sub-chapters whose primary proof texts are Qur’anic verses and opinions of Companion and Successor scholars.

Unlike Muslim, al-Bukhari endeavors to provide answers to many of the legal questions pertaining to divorce for which neither the Qur’an nor the hadith provide overt answers.  How does he do this?  One strategy that he employs is what he calls in his chapter on method tashbih, or similarity.
 Thus, although there are no hadith that meet al-Bukhari’s standards that explicitly state that one may divorce one’s wife by means of writing or by indicating which wife is divorced by pointing a finger instead of saying her name, he provides a variety of hadith on unrelated topics in order to prove his argument that indication (ishara) is valid in all legal situations.  Al-Bukhari’s second strategy is to include reports, often without isnad, of the opinions of prominent Companions and Successors, such as in the case that divorce prior to marriage is invalid, as is divorce while in a state of intoxication.  In one rather unusual case, al-Bukhari cites the example of the Prophet Abraham’s deceptive description of his wife Sarah as his sister out of fear from an unspecified tyrant as a proof text that if a man calls his wife his sister while under a state of compulsion (mukrah), then it does not suggest a divorce.  This case is unusual in that it indicates al-Bukhari’s willingness to use a piece of exegetical information, probably of Biblical provenance, since the event is not described in the Qur’an, for a legal ruling that, to be fair, solves a somewhat peculiar problem.  A final strategy, which becomes apparent only in comparison with other legal texts, is that al-Bukhari just does not talk about many of the subtleties related to divorce found in the juristic discourse, and, in my opinion, succeeds in limiting the realm of Islamic law to a modest number of topics.

It is also significant that neither al-Bukhari nor Muslim cite overtly any opinions of the four eponyms of the legal schools in their chapters on divorce.  Al-Bukhari is particularly fond of including prophetic hadith that Malik transmitted, though, as he includes 519 prophetic reports from three major pupils of Malik throughout his Sahih.
  While it is dangerous to draw too much of a conclusion from an argument based on silence, their glaring omission of the legal opinions (ra’y) of Malik, Shafi‘i, Abu Hanifa, and Ibn Hanbal suggests that al-Bukhari and Muslim were engaged in producing an alternative model to the legal books loaded with Successor and post-Successor jurists’ opinions that were being compiled by the emerging schools of law.

Abu Dawud and Al-Tirmidhi


Abu Dawud and al-Tirmidhi furnish us with two more examples of original methodologies whose ultimate goal is the articulation of Islamic law.  Abu Dawud’s Sunan contains a far greater number of prophetic hadith than either of the two Sahihs, although one searches in vain for many prominent names of transmitters in most of the isnads of these reports.  He also includes fourteen Companion or Successor reports mixed among the subchapters under consideration for this paper, such as Ibn ‘Umar’s report that the waiting period of a woman who performs the Khul‘ divorce is a single menstrual cycle and Sa‘id b. al-Musayyab’s explanation for Fatima bint Qays’ removal from her husband’s house during her waiting period.
 Finally, Abu Dawud refrains from citing legal opinions of the four eponyms of the Sunni legal schools, although he does include a hadith transmitted from al-Shafi‘i and one transmitted by Ibn Hanbal in the sub-chapters that are under examination in this paper. 

Al-Tirmidhi’s al-Jami‘, which is referred to normally as his Sunan, contains significantly fewer hadith related to divorce than the Sunan of Abu Dawud.  Two unique features of al-Tirmidhi’s book are his critical grading of every hadith with somewhat confusing terminology
 and his inclusion of the legal opinions of select Companions, Successors, and early jurists, such as Sufyan al-Thawri, Malik, al-Shafi‘i, Ibn Hanbal, and Ibn Rahawayh.  For example, he reports the jurists’ disagreement over whether a triple divorce in a single session during a wife’s period of purity was consistent with the ‘model divorce’ described in Ibn ‘Umar’s frequently cited hadith: while al-Shafi‘i and Ibn Hanbal considered the triple divorce consistent with the ‘model divorce’, Sufyan al-Thawri and Ibn Rahawayh insisted that the man must divorce his wife on three separate occasions in order to execute the divorce according to the ‘sunna’.
  Likewise, in the case of ‘the Choice’, there was a debate among the Companions if the woman’s choice of herself counted as a single irrevocable divorce and whether she chose to stay with her husband counted as a revocable divorce.  After citing ‘A’isha’s hadith, al-Tirmidhi informs us that: 

‘Umar and Ibn Mas‘ud said: “If [the women] choose themselves, it is a singular irrevocable divorce, or, in another version, single (divorce) in which the husband possesses the right to return to her, and if they choose their husbands, then nothing occurs.  ‘Ali said: If she chooses herself, it counts as one irrevocable divorce, whereas if she chooses her husband, it counts as one divorce in which the husband possesses the right to return to her.  Zayd b. Thabit said: If she chooses her husband, it is a single divorce, and if she chooses herself, it is a triple divorce.  Most of the scholars and jurists among the Companions and those who came after them followed the opinion of ‘Umar and Ibn Mas‘ud, such as (Sufyan) al-Thawri and the Kufans.  Ibn Hanbal adopted the opinion of ‘Ali.
  

Both Abu Dawud and al-Tirmidhi provide relatively systematic self-sufficient articulations of Islamic law that are based primarily upon prophetic hadith of uneven quality.  While the inclusion of a substantial number of hadith facilitates their discussions of a broader array of topics, it also allows them to display their own prejudices, such as the inclusion of Thawban’s ‘conscientious pause’-inducing prophetic hadith, not found in the two Sahihs, that a woman who seeks a divorce from her husband for no good reason will not enjoy the scent of paradise.
  Al-Tirmidhi’s methodology is particularly attractive in my opinion, in that he truly endeavors to be as transparent as possible through the inclusion of biographical notes on transmitters found in the isnads, evaluations as to the quality of each hadith, and a healthy dose of the juristic Ikhtilaf discourse among all of his predecessors, from the Companions to the ninth-century jurists who were his senior contemporaries.  A final striking feature of al-Tirmidhi’s Sunan that bears keeping in mind is that legal chapters are clearly overshadowed by lengthy chapters pertaining to piety, such as supplicatory prayers, and even Qur’anic exegesis; clearly, for al-Tirmidhi, there was much more to Islam than the mere articulation of the sacred law.  
III. Islamic Law in the early Ikhtilaf discourse

The purpose of this necessarily brief section is to introduce readers to four extremely important jurists whose legal methodologies tend to be ignored due to the success of the madhhab system of Sunni Islam.  All four scholars were experts in the art of Ikhtilaf al-fuqaha’, the discourse of the disagreements of the jurists, and honestly examined the legal opinions of several dozen authoritative Companions, Successors, and subsequent jurists, although only the latter two included the opinions of Abu Hanifa, Malik, al-Shafi‘i, Ibn Hanbal, and some of their less well known contemporaries like Ibn Rahawayh and Abu ‘Ubayd (al-Qasim b. Sallam).  The first two scholars, ‘Abd al-Razzaq al-San‘ani (d. 211/826) and Abu Bakr Ibn Abi Shayba (d. 235/849) tend to be considered hadith scholars, since they transmitted hundreds of hadith among the thousands of Companion and Successor reports found in their massive books called Musannafs.
  Their methodology involved 1) the transmission of thousands of reports with complete isnads that trace back to the Prophet, Companions, Successors, and a few jurists, such as Sufyan al-Thawri; 2) the presentation of contradictory opinions concerning identical topics, usually right next to each other, without adjudicating which opinion was correct; 3) A general reluctance to acknowledge the legal opinions of Abu Hanifa, Malik, and al-Shafi‘i, and, in the case of Ibn Abi Shayba, the inclusion of an entire chapter devoted to the refutation of roughly one hundred teachings attributed to Abu Hanifa; 4) The synthesis of the earliest Islamic texts which are not longer extant; in the case of ‘Abd al-Razzaq’s Musannaf, a German scholar has argued recently that the lost works of Ma‘mar b. Rashid (d. 153/770), Ibn Jurayj (d. 150/767), and Sufyan al-Thawri (d. 161/778) can be more or less extracted from this book.
  These books are particularly useful in identifying the significant role scholars among the first two generations of Muslims played in the expansion of Islamic law to nearly all aspects of life, far beyond the teachings preserved in the Qur’an and prophetic hadith.

The second two jurists who composed interesting books that preserve the juristic Ikhtilaf discourse are Muhammad b. Nasr al-Marwazi (d. 294/907) and Abu Bakr Ibn al-Mundhir (d. 318/930).  Both men tend to be considered Shafi‘is, although their extraordinary erudition of myriad legal scholars’ opinions of the first two and a half centuries of Islam distinguishes them from most adherents to the four schools.  They regularly introduce topics with the expression “All of the scholars agreed upon” prior to exploring the dimensions of the legal topics upon which there exist disagreement among the legal authorities.  Neither scholar includes isnads for the authorities’ opinions, and, as I just mentioned, they do cite regularly the opinions of Abu Hanifa, Malik, al-Shafi‘i, and Ibn Hanbal.  The following brief passage provides a taste of their methodology for the project of the articulation of Islamic law: 
Ibn al-Mundhir said: They differ over the case of divorce initiated by an intoxicated man (sakran).  ‘Uthman b. ‘Affan did not consider his divorce valid, and this opinion was adopted by ‘Umar b. ‘Abd al-‘Aziz, al-Qasim b. Muhammad, ‘Ata’, Tawus, Rabi‘a al-Ra’y, Yahya l-Ansari, al-Layth b. Sa‘d, ‘Ubayd Allah b. al-Hasan, Ibn Rahawayh, Abu Thawr, and al-Muzani.

Another group says: The divorce is valid.  This opinion belongs to ‘Ata’ (?), al-Hasan al-Basri, Sa‘id b. al-Musayyab, al-Sha‘bi, Muhammad b. Sirin, Maymun b. Mihran, Mujahid, al-Hakam b. ‘Utayba, and Ibrahim al-Nakha‘i.  It was adopted by Malik, Sufyan al-Thawri, al-Awza‘i, Ibn Shubrama, al-Shafi‘i, Abu ‘Ubayd, Sulayman b. Harb, Abu Hanifa, and his two companions (Abu Yusuf and al-Shaybani).

Ibn Hanbal refrained from offering an opinion on this topic.

IV. Khalid Abou El Fadl’s Speaking in God’s Name

Now that we have surveyed eight classical scholars’ approaches to the construction of Islamic law, it is time that we examine the intellectually stimulating methodology espoused by Khalid Abou El Fadl.  If I have understood Speaking in God’s Name correctly, Abou El Fadl is concerned primarily with resisting the authoritarian tendencies of most (all?) contemporary Muslim jurists (and pseudo-jurists) by means of a thorough, reinvigorated application of the classical disciplines of Usul al-fiqh (principles of jurisprudence) that have atrophied into near extinction over the past three centuries.  Authoritarianism is defined as “a hermeneutical methodology that usurps and subjugates the mechanisms of producing meaning from a text to a highly subjective and selective reading” (p. 5) and the “ultimate lack of self restraint that involves fraudulent claims whose natural effect is to usurp the Divine Will” (p. 141).  Abou El Fadl proposes five contingencies, on the basis of the principle of “rational necessities,” that should prevent jurists from straying from the realm of the authoritative into the abyss of authoritarianism: 1) Honesty, 2) Diligence, 3) Comprehensiveness, 4) Reasonableness, 5) Self-restraint (pp. 54-6).  He also proposes a new hermeneutic device for the evaluation of the authenticity of hadith, the ‘conscientious pause’, which argues that any hadith that has extraordinary social ramifications, such as the report that women are the majority of the inhabitants of Hell because of their (purportedly) deficient faith and intellect, must be held to a far higher level of scrutiny than a more mundane report, such as the Prophet’s practice of cleaning his teeth, and, furthermore, they must pass a moral threshold that does not threaten the just, beautiful nature of God and His Commands.  

I would like to devote the remaining space of this paper to raising a few questions concerning several implications of Abou El Fadl’s arguments in Speaking in God’s Name.  One of his most provocative dichotomies is that between ahkam and fiqh, or ‘legal rulings’ and ‘jurisprudence’.
 Is this a valid bifurcation?  Is Islamic law primarily about methodology or is it a collection of concrete guidelines as to how one should live one’s life?  Is not the focus on methodology, which, in the case of classical Usul al-fiqh did not really exist during the first four centuries of Islam, merely an accessory to the ahkam, or are the legal rulings an accessory to the methodology?  I think that most classical jurists and hadith scholars recognized the primacy of ahkam to methodology and employed the latter for the purpose of generating ever more ahkam in order to expand the boundaries of Islamic law and to evaluate existing contradictory opinions.  In other words, if Usul al-fiqh remains primarily a “creative intellectual discourse” without either affirming old ahkam or producing new ones, then it is hard to see what its relevance is to Islamic law.

A second problematic feature of Speaking in God’s Name is the vagueness surrounding which texts the jurist interprets and the impossible task of consulting ‘all of the relevant texts’ that Abou El Fadl considers a key component of ‘Honesty’, ‘Diligence’, and ‘Comprehensiveness’.
 I have argued in this paper that jurists in the classical tradition spent most of their time evaluating opinions of earlier jurists and that very few actually engaged in direct interpretation of the Qur’an and Sunna.
  Furthermore, the argument that a jurist must ‘present the full array of relevant texts on a specific issue’ (p.145) does not really tell us anything.  Which texts?  If the only texts that actually tell us about Muhammad’s teachings are, by definition, hadith, does this mean that jurists should be concerned primarily with hadith?  If so, why are so few jurists highly competent in hadith scholarship and do not hesitate to rely on less authentic reports?

Perhaps the most radical proposal of Abou El Fadl is the desacralization of Sunna.  He has little faith in the authenticity of the hadith literature, not due to fabrication, but rather because the materials were transmitted over several generations prior to their preservation in books, and that some transmitters’ voices must have become mixed in with the ‘pure’ material.
  Even though both jurists and hadith scholars have not hesitated to base arguments on a prophetic hadith, Abou El Fadl says that one cannot say “the Prophet said such and such” because it is “unabashedly ahistorical” (p. 105).  While Abou El Fadl is hardly the first reformer to lash out at hadith scholars for purportedly failing to evaluate the historical context of their reports, his proposed remedy, the ‘conscientious pause’, opens a whole new set of potential problems that require mention. 

It is difficult to argue against the premise that God is good or that it is not possible for God to be unjust or ugly.  Unfortunately, while I like the moral positions advocated by Abou El Fadl, I am not confidant that it is possible to ascertain what the concepts of justice and beauty really mean through the reading of texts or rational argument, and the only alternative I know of is to trust our Sufi coreligionists who claim to have direct access to God through mystical unveiling.
 One also risks falling into the classical Mu‘tazili trap of arguing that God’s justice is rationally comprehensible to humans, even though everything else about God is utterly transcendent.  Even worse, there is the danger of conflating human concepts of morality with those of our Creator, and the act of questioning the morality of His commands puts us in conflict with the unambiguous Qur’anic verse “He (God) is not questioned (about his actions); rather they (humans) are the ones questioned” (Q. 21:23) which the opponents of the Mu‘tazila long have used in their polemics.  And where does the application of ‘justice’ end in the reconstruction of law?  Do we follow Scott Kugle’s highly selective reading of the Qur’an and call upon “our sense of justice demanded by radical tawhid” to rewrite the rules for so sensitive a topic as sexual relationships?
  While Abou El Fadl is to be commended strongly for the honesty that he demonstrates through the acknowledgement of his own “faith-based assumptions” and the recognition that they derive from “non-textual sources”, I think that we have traveled into the realm of incoherence and possibly Sufism when we inject indefinable, non-textual sources into the heart of Islamic jurisprudence.
V. Conclusion: Does Islamic Law have limits?
The goal of this paper has been to introduce several largely ignored scholars and their respective methodologies towards the awesome task of the construction of Islamic law in order to raise some difficult questions.  The legal hermeneutics of the hadith scholars and experts of the Ikhtilaf al-fuqaha’ discourse that I have sketched here are, in my opinion, authoritative alternatives to the offerings of madhhab Sunnism and Abou El Fadl’s morally-driven rearticulation of classical Usul al-fiqh.  I do not wish to suggest that madhhab Sunnism is ‘broken’ or ‘illegitimate’ or to show condescension to those Muslims who are interested primarily in ahkam, the actual practical regulations of Islamic law; rather, my reason for discussing these alternative methodologies is to provide options that lie at the heart of the Islamic tradition that may be more responsive to contemporary issues of concern for Muslims who are not comfortable with the patriarchal and other ethical premises that shape the classical articulations of Islamic law.

The methodology of the hadith scholars challenges madhhab Sunnism on two basic levels.  First, it demands that Islamic law be predicated upon the Qur’an and the Prophet’s teachings and practices, as preserved in the authentic hadith, and, only in cases of necessity, on the basis of the legal opinions of a select pool of religious scholars from the first two centuries of Islam.
  Hadith scholars refuse to elevate the opinions of Companions, Successors, and the subsequent jurists to the level of unequivocal authority that they hold in the madhhab tradition, although they are willing to consider some of them in limited doses.  Do all of the legal opinions of the Companions, Successors, and jurists like Abu Hanifa and Malik demand obedience or are we free to ignore them?  I hope this study has made clear how much more limited Islamic law will be if we follow the hadith scholars and endeavor to limit the authoritative sources to the Qur’an and teachings of the Prophet.
The second major departure from madhhab Sunnism that we discover among the hadith scholars is their disdain for, and perhaps even rejection of, analogical reasoning (qiyas).  It is largely through qiyas that Islamic law has permeated (or threatens to permeate) every aspect of human life, as seen in Abou El Fadl reproduction without criticism of al-Juwayni’s argument that “all human conduct and events are subject to God’s legislation” (p. 48).  Is al-Juwayni correct?  Certainly, classical Salafis such as Ibn Hazm and, more recently, al-Shawkani did not think so.
  In fact, it is important to observe that a major difference between classical Salafis and many contemporary Wahhabis is the fact that the latter, like madhhab jurists, have embraced the tool of qiyas and seek to articulate ‘Islamic rulings’ for all aspects of human experience.  The hadith scholars, unlike most jurists, appear to be saying “Islamic law has limits” and we should be careful not to confuse God’s commands with human legislation.  
The masters of the Ikhtilaf al-fuqaha’ discourse provide an alternative for Muslims who desire ‘Islamic rulings’ for most aspects of life, but are dissatisfied with or unwilling to commit exclusively to a single madhhab.  Clearly, scholars such as ‘Abd al-Razzaq al-San‘ani and Ibn al-Mundhir saw an intrinsic value in studying the legal opinions of some 40-70 early scholars, if for no other reason than to ascertain the legal topics upon which consensus (ijma‘) existed.  I think that this literature provides alternative rulings for madhhabi positions at the micro-level of Islamic law, since, the underlying premise of the works of the ‘Abd al-Razzaq, Ibn Abi Shayba, al-Marwazi, and Ibn al-Mundhir is that the opinions of post-prophetic authorities are integral parts of Islamic law and that Islamic law extends to many topics not discussed by the hadith scholars whom I have considered in this paper.
 Thus, these books do not so much contribute to limiting Islamic law directly, although they do enable us to look at the legal discourse prior to the four Sunni schools and understand more clearly where and with whom many of the non-Qur’anic or prophetic legal topics originate. 

Finally, I have devoted a section of this paper towards a discussion and mild critique of Abou El Fadl’s exciting theoretical book Speaking in God’s Name.  This book is significant because it is written at a high level of scholarly discourse by a jurist who is acutely sensitive to the role of methodology in Islamic law.  Unlike many Muslim reformers, who seek to jettison the rich classical tradition in favor of a radically selective reading of the Qur’an on the basis of personal ideology, Abou El Fadl stresses the value of the classical tradition of Usul al-fiqh, at least from the period of roughly 1000-1500.  My primary criticism of Abou El Fadl’s methodological proposals, besides their inherent radical ambiguity of ethical concepts and their open-ended, unattainable requisite of ‘consulting all relevant materials’, is that they appear to me to perpetuate the premise that “all human conduct and events are subject to God’s legislation” which is a principle that severely limits the role of non-jurists in social legislation.  In other words, if God’s law is omnipresent, there is no room for a democratically-elected legislature of citizens, unless it is populated by religious jurists or jurists are granted veto power over the adopted legislation, a situation we have currently in Iran.  If, however, we adopt the hermeneutics of al-Bukhari and the classical Salafi tradition, which seeks to limit religious law to the twin revelatory sources of the Qur’an and hadith and rejects the instrument of qiyas, we effectively have created a rather large space for social legislation that is free from the tyranny of the jurists.  And God knows best.
� Thus, Nuh Ha Mim Keller’s comment that al-Bukhari, Muslim, and the compilers of the four Sunan were Shafi‘is is wishful thinking on his part, even though some classical scholars, like Taj al-Din al-Subki (d. 771/1370),  retroactively included them in their biographical dictionaries; see Reliance of the Traveller, Revised Edition (Beltsville, MD: Amana Publications, 1999), p. vii and al-Subki, Tabaqat al-Shafi‘iyya, II (Beirut, 1965) pp. 212-14 (al-Bukhari), pp. 293-6 (Abu Dawud); ibid, III, pp. 14-16 (al-Nasa’i).  Even al-Dhahabi, whom Keller includes on the ‘Shafi‘i list’, was only nominally a Shafi‘i, as he expresses strong Salafi leanings in many passages and at one point even exhorts his readers to limit their study to the Sahihs of al-Bukhari and Muslim, the Sunan of al-Nasa’i, and the Adhkar and Riyad al-salihin of al-Nawawi; see al-Dhahabi, Siyar a‘lam al-nubala’, XIX (Beirut, 1984), p 340.


� The organization of al-Jami‘ al-saghir had to wait until the late ninth century, when Qadi Abu Tahir al-Dabbas sculpted the material  into the current arrangement; al-Shaybani, al-Jami‘ al-saghir ma‘ sharhih al-Nafi‘ al-kabir (Karachi, 1987), pp. 50-1.


� One of the most damaging effects of the general lack of attention to the nuances of hadith literature by the jurists involves the hadith “A people who entrust their affairs to a woman will not prosper” found in the Sahih of al-Bukhari.  Most jurists have granted this hadith a legal value, and thus suggested that it prevents women from serving as judges or rulers.  What they fail to notice is that al-Bukhari himself tucks this hadith away in the Book of the Prophet’s Battles (maghazi) and Book of Trials (fitan) and does not derive any legal rulings from it.  Furthermore, the fact that the hadith only occurs twice in the Sahih, has more or less the same isnad both times, and that this isnad is somewhat controversial (it is not entirely clear that al-Hasan al-Basri heard any hadith from Abu Bakra), are all indicants that this hadith should not be taken as a proof text for a ‘legal argument’.  Therefore, Abou El Fadl’s criticism of al-Bukhari for including this hadith in his collection should really be directed solely against the generations of jurists, who, with a few notable exceptions like al-Tabari, used it in ways that al-Bukhari did not suggest for it to be used.  For this hadith, see Ibn Hajar, Fath al-bari bi-sharh Sahih al-Bukhari, VIII (Beirut: Dar al-Fikr, 1996), p. 470 and ibid, XIV, p. 555.  For Abou El Fadl’s criticisms of al-Bukhari, see Khalid Abou El Fadl, Speaking in God’s Name: Islamic Law, Authority and Women (Oxford: Oneworld, 2001), pp. 111-14.


� See Ibn Hazm, Rasa’il Ibn Hazm al-Andalusi, III (Beirut, 1980), pp. 213-6.  It is possible that the title of ‘founder’ of the Salafi movement should actually go back to al-Bukhari himself; this point requires more research.  Although there is also a great deal of similarity between the defunct Zahiri school of law and the Salafi attitude, I only will be using the term Salafi since it transcends any single legal school, as opposed to the narrower term Zahiri.  Note that when Abou El Fadl discusses the Salafis, he is referring primarily to the modern movement founded by Muhammad ‘Abduh and Rashid Rida that, in his opinion, had “degenerated into stifling apologetics” by the mid-twentieth century and has been appropriated by the Wahhabis; see “The Ugly Modern and the Modern Ugly,” Progressive Muslims (Oxford: Oneworld, 2003), pp. 54-9.


� The Qur’anic verses are: 2:228-32, 2:236-7, 2:241, 33:28-9, 33:49, 65:1-2, 65:4, 65:6.  The hadith will be discussed below in section II.  Note that I am talking about hadith and avoiding the term ‘Sunna of the Prophet’ because the latter expression, in my opinion, is too vague and obscures the role of individual Companions and Successors in articulating legal positions on their own authority and without overt reference to the teachings of the Prophet Muhammad.  


� Reliance of the Traveller, 559-564.  Note that one of the untranslated rulings (n3.6) concerns the peculiar juridical problem of whether a husband’s divorce of half of his wife constitutes a divorce!  This topic is discussed in greater detail in Ibn al-Mundhir’s al-Ishraf ‘ala l-madhahib ahl al-‘ilm, I (Beirut, 1993), pp. 175-6. 


� See Sunan Abi Dawud, II, p. 438, especially the commentary by al-Khattabi and al-Mundhiri in the footnotes.  


� Some Salafis probably would argue that the single, authoritative Imam in these books is the Prophet himself.  While this premise is correct in theory, the complexity of the transmission of the Prophet’s teachings forces us to consider the role of intermediaries in shaping this material during its two-and-a-half- century journey to the ‘six books’; see the insightful discussion of this problem in Abou El Fadl, Speaking in God’s Name, pp. 104-5.  In other words, had a Companion or two collected hundreds of the teachings of the Prophet Muhammad in a book, like al-Rabi‘ al-Muradi did with al-Shafi‘i’s teachings and Ibn al-Qasim/Sahnun did with the teachings of Malik, then a true ‘madhhab of the Prophet’ might have been possible. 


� Al-Nawawi, Sahih Muslim bi-sharh al-Nawawi, X (Beirut: Dar al-Kutub al-‘Ilmiyya, 2000), pp. 52-100.  


� Muslim’s heading reads Bab al-mutallaqa thalathan la nafaqa laha (Chapter: The triply divorced woman does not receive any maintenance).  Note that the position that the triply divorced woman receives lodging without maintenance is the position of Ibn al-Musayyab, ‘Ata’, Malik, Ibn Abi Layla, al-Awza‘i, and al-Shafi‘i; Ibn al-Mundhir, al-Ishraf, I, p. 253.  Al-Bukhari, very interestingly, does not include Fatima bint Qays’ hadith in his Sahih but does include ‘A’isha’s refutation of it; it appears that he felt that a triply divorced woman deserved lodging and maintenance during her waiting period.


� This report is also found in Sunan Abi Dawud, II (Beirut: Dar Ibn Hazm, 1997), pp. 450-2.


� Recall that the topics of the waiting period of the widow and mourning are not being discussed under the rubric of divorce in this paper; likewise, the topic of li‘an receives a separate chapter from Divorce.  Muslim also includes one athar in which Ibn ‘Abbas declares that a man must expiate his oath if he declares his wife to be unlawful (haram).


� All of the transmissions from Nafi‘, ‘Abdullah b. Dinar, and one of them from Salim require the man to wait until after the a second menstrual period prior to the execution of the divorce, while the hadith transmitted by Muhammad b. ‘Abd al-Rahman(Salim, Yunus b. Jubayr, Anas b. Sirin, and Abu l-Zubayrr allow the man to divorce her immediately after she purifies herself from the menstrual period during which he divorced her initially.


� Al-Bukhari actually addresses the sixth topic, the ‘divorce provision’ (mut‘a) in this chapter and seems to suggest on the basis of Q 2:236 that the ‘divorce provision’ applies only in the case of a woman whose dower has not been set prior to the divorce.  He also remarks, on the basis of a hadith transmitted by Ibn ‘Umar, that the Prophet did not require the husband to offer a ‘divorce provision’ in the case of mutual imprecation (li‘an); Bab al-mut‘a li-llati lam yufrad laha (53), Fath al-bari, X, 621.


� These two hadith are Ibn ‘Umar’s ‘Model Divorce’ hadith and ‘A’isha’s explanation that ‘the Choice’ (takhyir) does not count as a divorce.


� Note that the topic of the waiting period is dealt with primarily through al-Bukhari’s reports of ‘A’isha’s rejection of Fatima bint al-Qays’s hadith about the lack of obligation upon the executor of a triple divorce to provide lodging and maintenance during her waiting period. 


� See Bab man shabbaha aslan ma‘luman bi-aslin mubayyanin (12) in Kitab al-i‘tisam bi-l-kitab wa l-sunna; Fath al-bari, XV, 230-2.  There is a debate in the commentaries on this passage as to whether tashbih and analogical reasoning, qiyas, are the same.  Al-Bukhari states that the Prophet neither taught independent legal opinions (ra’y) or by analogical reasoning (qiyas) in this chapter (wa lam yaqul bi-ra’yin wa la qiyasin; ibid, p. 223), and that he privileges the opinions of the Companions who settled in Medina and Mecca over those of other regions (ibid, pp. 238-41).  I am not aware of a study of al-Bukhari’s legal principles in English, although there are a few books circulating about his jurisprudence in Arabic that I have not had time to consult.


� These three pupils of Malik are ‘Abdullah b. Yusuf al-Kala‘i (272 hadith), Isma‘il b. Abi Uways (146 hadith), and ‘Abdullah b. Maslama al-Qa‘nabi (101 hadith); Fuat Sezgin, Bukh‰r»’nin Kaynaklari (Istanbul, 1956), pp. 212, 255, and 208, respectively.  Note that al-Bukhari included other hadith transmitted by Malik from additional sources to these three men.


� Another aspect that indicates a crucial difference between the approach to Islamic law between al-Bukhari and Muslim on one hand and their contemporary jurists like Sahnun and al-Muzani, on the other, was their inclusion of chapters on ethics, Qur’anic commentary, and hagiography in their authoritative works, providing what, in my opinion, is a more holistic articulation of Islam than the somewhat narrow, exclusively legal approach of the jurists.  


� Sunan Abi Dawud, II, p. 465 and p. 498.  Note that the Ibn ‘Umar report comes from Malik’s pupil al-Qa‘nabi who had his own edition of the Muwatta’.


� The confusion results largely from his original use of the terms ‘hasan’ (good) ‘hasan sahih’ (good and sound), and ‘hasan gharib’ (good and unusual).  Hadith scholars have wrestled over the question as to whether there really exists a difference between the terms hasan and sahih, especially since al-Tirmidhi’s definition of hasan could conceivably fall under the rubric of sahih, although the isnad of such a hadith would probably contain less-than-stellar transmitters.  Ibn al-Salah’s guess at the meaning of ‘hasan sahih’ was that al-Tirmidhi knew of one chain of transmission that was hasan and another one that was sahih for the same hadith; see my forthcoming book Constructive Critics, Hadith Literature, and the Articulation of Sunni Islam (Leiden: Brill, 2004), p. 29.


� Al-Tirmidhi, Al-Jami‘ al-sahih wa huwa sunan al-Tirmidhi, III (Beirut, Dar Ihya’ al-Turath al-‘Arabi, no date), p. 479.


� Al-Tirmidhi, al-Jami‘ al-sahih, III, pp. 483-4.


� Al-Tirmidhi acknowledges that Thawban’s hadith is merely ‘hasan’ and in some cases traces back to him and not the Prophet (mawquf); al-Tirmidhi, al-Jami‘ al-sahih, III, 493.  See also Sunan Abi Dawud, II, p. 463.


� Note that Ibn Hanbal traveled to San‘a’, Yemen to study with ‘Abd al-Razzaq (many of whose transmissions can be found in the Musnad) and Ibn Abi Shayba is one of the most frequently cited sources of hadith in Muslim’s Sahih.


� Harald Motzki, The Origins of Islamic Jurisprudence: Meccan Fiqh before the Classical Schools (Leiden: Brill, 2002).


� Ibn al-Mundhir, al-Ishraf, I, p. 170.


� “Islamic law exists in the present age as a set of ahkam, and not a process of fiqh…The product of the new ijtihad efforts often read like a codified set of rules that had little to do with the traditional methodological processes of Islamic jurisprudence;” Speaking in God’s Name, p. 171.  I wonder what Abou El Fadl would say about the various early Mukhtasars produced by the legal schools, as they are basically “codified set[s] of rules” usually on the basis of the teachings of only a few Imams?  Are these classical books all that much sounder methodologically than the products of the “code-like new ijtihad”?  Does not Malik (or any other early jurist) merely “cite some anecdotal evidence or selective reports attributed to the Prophet and then [declare] the law of God to be such-or-such”?  I am not convinced that Islamic law is as sophisticated and mysterious as Abou El Fadl would like us to believe, at least prior to the eleventh century.


� Speaking in God’s Name, p. 145.


� It is somewhat ironic that the most famous jurists who wrote legal Qur’anic commentaries, such as al-Jassas, Ilkiya al-Tabari, Ibn al-‘Arabi (not the Sufi), and al-Qurtubi, invariably called their books Ahkam al-Qur’an, even though, according to Abou El Fadl, ahkam have little to do with ‘true’ jurisprudence.


� He states: “… in the vast majority of traditions, this Prophetic core is unreachable;” Speaking in God’s Name, p. 109.  If Abou El Fadl means the literal words of the Prophet, he is of course correct, since Muslim hadith experts themselves  report that many prominent Successors and even the Companion Anas b. Malik transmitted reports “imprecisely” (bi-l-ma‘na).  I am less pessimistic, though, about the preservation of the ‘gist’ of what the Prophet may have said or done.


� Interestingly, Abou El Fadl very consciously removes the contingencies of ‘knowledge’ and ‘piety’ from his criteria for the non-authoritarian jurist (p. 59).  While one could argue that one could be quite pious and authoritarian (many of Abou El Fadl’s adversaries could possibly fit this description), it does seem to me that piety might be the most important quality a man or woman would need to possess in order to be taken seriously as a moral authority.  Is an impious moral authority possible?


� Scott Kugle, “Sexuality, Diversity, and Ethics,” Progressive Muslims, p. 227.  I say ‘selective’ because nowhere in the article does Kugle address the Qur’anic passage that occurs twice in which the Believers are described as those people who “guard their private parts, except from their spouses and what their right hands own, which is not blameworthy (but whoever seeks after more than that, those are the transgressors).”  This passage occurs in Surat al-Mu’minun 23:5-7 and Surat al-Ma‘arij 70:29-31.  How one can discuss sexual ethics in the Qur’an and ignore these verses is incomprehensible to me, if not dishonest.


� For an excellent and honest analysis of the patriarchal assumptions at the heart of the marriage contract and, to a lesser degree, divorce, see Kecia Ali’s Ph.D. dissertation “Money, Sex, and Power: The Contractual Nature of Marriage in Islamic Jurisprudence of the Formative Period” (Duke University, 2002).  This dissertation currently is being transformed into a book, but it is so well written that I encourage anyone interested in this topic to order it from UMI Dissertation Service (www.il.proquest.com).


� The stipulation that the hadith be authentic applies primarily to Muslim and al-Bukhari; it is well known that Abu Dawud and al-Tirmidhi have lower standards.  


� For an excellent discussion of Shawkani’s attitude towards qiyas, see Ahmad Dallal, “Appropriating the Past: Twentieth-Century Reconstruction of Pre-Modern Islamic Thought,” Islamic Law and Society 7.1 (2000), pp. 325-58.  Dallal very skillfully exposes the difference between Rashid Rida’s attitude towards qiyas, which he permitted in cases involving laws of transactions (mu‘amalat), and al-Shawkani’s categorical rejection of qiyas in all fields of Islamic law.  It appears that the Wahhabis have adopted Rida’s ‘compromised’ Salafi position, as their application of qiyas in cases involving social transactions has led to the production of misogynistic fatwas such as those recorded in the appendix of Speaking in God’s Name.  An excellent book on al-Shawkani has just been published by Bernard Haykel: Revival and Reform in Islam: The Legacy of Muhammad al-Shawkani (Cambridge, 2003). 


� Note that the hadith scholar/jurist dichotomy gets murky by the eleventh century; certainly the Shafi‘i hadith scholar al-Bayhaqi (d. 458/1066) falls, methodologically, in the camp of the Ikhtilaf al-fuqaha’ experts, as his massive Sunan al-kubra seeks to cover the same vast territory as that covered by the jurists.
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