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   Abstract:
Constitutions regulate, among other things, the relation between the legislative and the executive powers. In some constitution-making processes, these powers also serve as authors of the play, i.e. the constitutional framework, in which they will be acting. In particular, they assumed this dual role in four French episodes of constitution-making - in 1791, 1814, 1848 and 1958. Drawing on these cases, the  paper considers the tensions and biases that may result when those "crafting" the institutions include some of those who will be "operating" them.




I. Introduction
A playwright writes the lines that the characters are to say. He may also write more or less detailed stage directions (or “didascaliae”
). Even if the actors respect the lines and the director the stage instructions, there will still be room for creative interpretations. Janet McTeer’s Nora in A Doll’s House, for instance, was novel and convincing while respectful of the textual constraints. Sometimes, directors may decide to cut parts of the play or, more rarely, add new lines to it. Frequently, they take great liberties with the written directions. Gordon Graig considered stage directions to be useful only to the reader and an “offense to the man of the theatre”. In response to this attitude, Eugene O’Neill made his plays “director proof” by writing the most important elements of staging into the script. Edward Albee closed down a production of Who’s Afraid of Virginia Woolf  in which all four roles were played by men. Today, American playwrights by law have a certain amount of creative control over the first production of their play. 

Famous actors may have enough clout to change the lines. They can also, of course, write them. The traditional inventor of the actor, Thespius, acted in his own plays. Later, Shakespeare and Molière did the same. A question arises as to the extent to which actor-playwrights modify their lines during rehearsal and performances. On the one hand, it is hard to imagine that they would not use their freedom to do so. On the other hand, if they do they would lose the benefit of being constrained that, in my opinion, is an important aspect of the creative process.
 In fact, the constraints might benefit them both as playwrights and as actors. As authors, the knowledge that the text cannot be changed will force them to try to “get it right”, rather than using the lazy excuse that “I can always fix it later”.
 As actors, the need to work within lines that are set in stone forces them to meet the challenges of the text rather than avoiding them by revising it. 

Even if an actor performs in his own play, he may write on the assumption or hope that it will be staged again with other actors in his role. The play that will maximize the number of performances in which he appears is not necessarily the one that will maximize the number of performances over time. If his goal in writing is to display his particular skills and hide his weaknesses, the play may come to lack the “Everyman” character that is required for durable success. Although I know nothing about the empirical importance of this issue, the point is clear enough. A better example might be that of a composer-performer who is torn between a desire to display his virtuoso skills and the desire to create a durable piece of music.  Would Liszt be more played today if he had pulled some of his punches?

The similarities with the political process are obvious, even if also obviously imperfect. As the “play”, I shall consider the political constitution. Whereas most plays are singly authored, most constitutions have multiple authors. As the “actor” I shall consider the political agents whose behavior is regulated although not fully determined by the constitution. The actor-playwright category arises when some of those who write the constitution also expect to act within it. In this situation, they have a clear incentive to write a large role for themselves into the document and a correspondingly weak role for their rivals. If the ordinary legislature also serves as a constituent assembly, we can expect the constitution to create a strong legislature and a weak executive. If the favorite candidate for the first post-constitutional election of president has a hand in shaping the constitution, he will insist on a strong presidency, whereas other political forces will seek to limit it. These are weak generalizations, however. As we shall see, actual cases can be considerably more complicated. 

I shall explore the author-actor relation by considering four French episodes of constitution-making: 1789-1791, 1814, 1848, and 1958. In each of them, both legislature and executive (or candidates for that position) were in a position to shape the rules that would, among other things, regulate relations between the legislative and executive powers.  In each episode, the document was also shaped by extra-institutional forces. In 1789, the constituants were suspended between the king's soldiers and the crowds in Paris. In 1814, the impetus to the new constitution came from the victorious Allied powers. In 1848, the behavior of the crowds in Paris had the effect first of radicalizing and then de-radicalizing the constitution-making process. In 1958, the parliamentarians of the Fourth Republic would not have delegated the constitution-making power to de Gaulle had it not been for the actions of the generals in Alger. 



II. The constitution of 1791
When the first French constitution was adopted in September 1791, the king's flight to Varennes in June of that year had already made it  a dead letter. If it had not been for that event, and for three fateful votes to be discussed shortly, constitutional monarchy might have been a viable option. Although some have claimed that the monarchy was doomed by October 6, by July 14, or by June 27, three occasions on which the king was forced to back down under popular pressure, there were plenty of precedents in French history for the allegedly all-powerful kings making tactical retreats of this  kind. 

The Estates General had been called by the king, and then transformed themselves, by an act of constitutional bootstrapping, into a constituent assembly. From the perspective I adopt here, two issues stand out: the king's veto in the constitution (over ordinary legislation) and his veto over the constitution itself. Most delegates to the Estates-General took it for granted that the king would have some kind of legislative veto, either absolute or suspensive, but it was much more controversial whether he should also have a veto over the constitution. On the one hand, Mounier, the leader of the constitutional monarchists, argued that since “the power of the king who convened the assembly existed before it came into being” he could hardly lose it once it was created. Moreover, “if the assembly had the right to adopt the constitution without the king having any part in it, it would follow that it also has the right to dispose as it deems fit of all the prerogatives of the Crown”.
 The king's veto in the constitution could not be ensured unless he also had a veto over it. On the other hand, the radical deputy Target argued that everything “would be put into question if the constituent power could act only with the permission of the constituted power [i.e. the king]”.
 

A further issue was whether the constituent assembly, having transformed itself from tricameral into unicameral, would adopt a unicameral or  bicameral constitution. Mounier argued that “The present Assembly [...] had to be formed as a single body, to have greater strength and swiftness; but this same degree of strength, if it were to be retained after the constitution, would end up destroying everything”.
  Combining Target’s view on the veto with Mounier’s position on bicameralism, another monarchist, Clermont-Tonnerre, observed that the “three-headed hydra” - king, first chamber and second chamber - to be created by the constitution could not itself have created it.
 For him, the privileged character of the Constituent Assembly, by virtue of which it could be a law unto itself, derived from the extraordinary circumstances in which it operated. “Anarchy is a frightening but necessary transitional stage; the only moment in which a new order of things can be created. It is not in calm times that one can take uniform measures.”
 

The outcome of these debates was a suspensive veto for the king in the constitution, no veto over the constitution, and a unicameral parliament. A large part of the explanation is to be found in the extra-institutional forces which the actors could mobilize. The unicameral assembly was obtained, in part, because some of the moderates feared for their lives if they voted for bicameralism.
 The king had to renounce a veto over the constitution when, having reneged on an earlier bargain struck with the assembly, he called in a company of soldiers from Flanders for a show of force, but had to back down before the crowds from Paris.
 The outcome also owed much to the internal dynamics of the assembly. Some of the reactionary nobles, acting as “constitution-wreckers” rather than constitution-makers, voted for unicameralism because they thought it would destabilize the system.
 Among the radicals, some voted against an upper house because they thought it would reintroduce the system of orders that they had just abolished.
 Others voted against the cooling-down mechanism of an upper house because they could not, in the heat of passion, imagine that the future legislature would need to be protected against the heat of passion.
 

The Constituent Assembly also acted as an ordinary legislature. According to one of the weak generalizations stated above, one might expect the constituants to try to write a large place for the legislature into the constitution. Given the extra-institutional forces they could mobilize, we would also expect them to succeed. Since unicameralism strengthened the legislature
 and a suspensive rather than absolute veto weakened the executive, we may conclude that they did in fact succeed.  We have to ask, however, about the exact mechanism by which the effect was produced. First, there is what one might call “institutional amour propre”, due to a natural tendency to believe that an institution to which one belongs must be an important one. Second, there is ordinary self-interest: if the members of the constituent assembly expect to be elected to the first ordinary legislature, they have a clear incentive to grant extensive powers to themselves. There is no doubt that in the Assemblée Constituante, the first mechanism operated in abundance. The second, by contrast, did not.  On three occasions, the deputies deliberately excluded themselves from any personal benefits, including power and positions, they might derive from the new constitution. 

On November 7 1789, the assembly voted that “No member of the National Assembly shall be eligible as minister during the current session”. By this self-denying ordinance, the deputies refused themselves the opportunity of becoming ministers.
 In reality, the motion was directed against Mirabeau, who was at the time both arguing for the permission of the ministers to speak before the assembly and positioning himself as a future minister. His ironic self-denying amendment to the motion, according to which “the required exclusion would be limited to M. de Mirabeau, deputy of the third estate from Aix”, was rejected. The spiteful desire to keep Mirabeau out of power blocked the adoption of a genuine parliamentary system which might (or might not) have saved the Revolution from its later excesses.
 

On April 7 1791, Robespierre made a motion that members of the assembly should be pronounced incapable of becoming ministers for four years after the session. In his motivation, he cited a “philosopher whose memory you honor” to the effect that “To inspire more confidence and respect for the laws, the legislator must in some way isolate himself from his work and liberate himself from all the personal relations [rapports] which might link him to the great issues [intérêts]  he has to decide”.
 The motion, which mediates between that of November 7 1789 and that of May 16 1791,  was passed in a “spirit of quixotism”
, together with an amendment that extended the prohibition to future legislatures.  It was in all likelihood directed against Robespierre’s rivals in the assembly, the “triumvirs”  Barnave, Duport and Alexandre Lameth. 

An even more fateful self-denying ordinance, making  members of the current legislature ineligible for the next one was adopted on May 16 1791, again on Robespierre’s initiative. In motivating his proposal, he repeated the idea that “before deciding on the functions and powers of the legislature, and the mode of election to it, it would seem appropriate and useful that the legislator made sure he had no interest [se désintéressât] in this great question”. The motives of the deputies in their unanimous adoption of the proposal were complex.
 As in the previous vote, Robespierre’s motives, although shrouded in the hypocritical and intimidating appeal to the public interest of which he was a master, were purely tactical. Others may have been genuinely “drunk with disinterestedness”, in the words of the biographer of a deputy, Thouret, who unsuccessfully tried to stem the tide of enthusiasm.
  One may add that the sacrifice did not necessarily cost them much, as many did not intend to stand for reelection anyway.
 Some may have  voted for the proposal out of a guilty conscience, if they had themselves been involved in self-interested bargains in the assembly. 
 Still others voted for the motion because they feared to be stigmatized as self-interested, and perhaps persecuted if they opposed it. Using a routine tactic of the left, one deputy called for a roll-call vote: “in this manner we shall learn who wants to be reelected”.
 Finally, as in the vote over bicameralism, many right-wing deputies voted for the measure because they thought it would destabilize the regime by ensuring that the new legislature would be made up of inexperienced novices.

 The actor-playwright analogy breaks down here. One can hardly imagine an author issuing legally binding instructions that he is never to perform in his play, or that nobody in his troupe will be allowed to do so. The self-interest model of politics also breaks down, at least if offered as a complete explanation. Robespierre and his allies saw their interest in a weak legislature because this would remove their political enemies from power and allow the Jacobin clubs to dominate. The far right shared this policy preference because they wanted an assembly too weak to resist the counterrevolution which would be triggered by the king's impending flight, which at that time “was no longer a secret for anyone”.
 The bulk of the deputies, however, were dominated by sincere if costless disinterestedness and by the fear of appearing to be insufficiently disinterested. They did not intend to weaken the legislature, nor did they think this a likely consequence of their action. The effect of their vote was nevertheless to ensure that (even in the absence of the king's flight) the play they were writing would have a very short run. 



III. The Charter of 1814
The Constitution or “Charter” that was adopted after the fall of Napoleon and  the restoration of the Bourbon monarchy in 1814 was the result of a complex bargaining process. It involved the victorious allied forces, notably tsar Alexander; Talleyrand, who had fallen out of Napoleon’s graces and was intriguing to create a new regime in which, by virtue of his efforts, he would have a central role; Napoleon’s senate, which by the constitution of 1804 was the dominant political body; the Comte d’Artois, the later Charles X; and his older brother, pretendant to the throne, the later Louis XVIII. Many of the complexities are irrelevant for my purposes here, and will be ignored. I shall focus mainly on the bargaining between the senate and the king. 

In March 1814, when Napoleon’s downfall began to seem certain, the question of the successor regime arose naturally. None of the Allies had a strong preference for the return of the Bourbons, and Alexander was initially strongly against this option. Talleyrand was won for this cause, however, when he was shown a letter to the pretendant stating that he would never arrive at the throne without the assistance of Talleyrand.
 In a dramatic meeting with Alexander on March 31, he argued that the return of the Bourbons was the only stable or focal-point solution. When Alexander asked him, “How can I know that France desires the House of Bourbon?”, Talleyrand answered, “By a motion that I take upon me to have adopted by the senate”, of which, in the absence of Napoleon and his brother Joseph, he was the leader.
 Over the next days, the senators virulently denounced Napoleon, whose unconditional creatures they had been, and sketched their terms for accepting the restoration of the Bourbon dynasty. 

The first senatorial draft of the charter was proposed on April 6.
  On three crucial points it was heavily biased in favor of the existing senate.First, by the clause asserting that “The French people freely calls Louis-Stanislas- Xavier of France, brother of the last king, to the throne”, the senate explicitly cast itself as kingmaker. For Louis XVIII, this fomula was absurd. The way he saw it, he became king at the moment of the death of his nephew, Louis XVII. This was not a purely symbolic disagreement. Referring to an episode from the reign of Henri III, the Abbé de Montesquiou, Louis XVIII’s representative in the constitutional bargaining, asked “how one could imagine recognizing an hereditary throne while removing the advantages of heredity by pretending to offer the crown. This would be like the throne of M. de Mayenne about which The Sixteen said: whoever could make it could also unmake it.”
 

Second, although the draft allowed the king to name the senators, their number was not to exceed 200.  The draft also stated that all the 140 current members of the senate were to retain their places, and that laws and budgets would need their approval, together with that of the king and the lower house. Thus if the draft had been adopted, Napoleon’s senate would have transformed itself from a passive appendage to its master into one of the most powerful organs of the state. The upper limit on the number of senators was crucial. Without this condition, the king could simply have appointed new senators until he had the majority he needed. In the constitution of 1804 Napoleon had in fact removed the numerus clausus for the senate, leaving him free to appoint or threaten to appoint “batches of senators” if the institution showed signs of independence, which for that reason (among others) it never did.
  Similarly, the Abbé de Montesquiou insisted on the Kings freedom to appoint an unlimited number of senators: “In this kind of government it is the upper house that makes the difference between a democracy and a monarchy; it should always have the same interest as the king; the majority of this house must therefore always be on his side: and how can it be [...] if the king cannot at will destroy any bad majority that might emerge there?”

Third, in an extraordinary show of egoism, the senators insisted on retaining their economic situation. One of the means Napoleon had used to tame his senators was to endow each of them with a “sénatorerie”, a substantial property taken from “biens nationaux” that had been confiscated from the Church or émigré nobles.
 At the same time as the senators were trying to gain political power, they wanted to retain the economic privileges which had been the price of their political impotence.  The draft article deserves to be cited in full:

There are at last one hundred and fifty senators and at most two hundred.

Their dignity is inamovable and hereditary in the male line, by primogeniture. They are named by the king. 

The existing senators, except for those who might give up their French citizenship, are maintained in their office and are included in this number. The existing endowment of the senate and the “sénatoreries” belong to them. The revenues derived therefrom are divided equally among them, and are passed on to their successors. If a senator should die without leaving a male descendant, his share returns to the Treasury. Senators to be named in the future will not share in this endowment.

By displaying their egoism and even malice (towards the new senators) in this blatant form, the senators shot themselves in the foot. Public opinion reacted strongly and unanimously, thus undermining the bargaining position of the senators. Had it not been for this demand, they might well have obtained satisfaction on the first point (the constitution being offered by the senate to the king rather than by the king to the people)
, and perhaps even on the second (an upper limit on the number of senators). 

It took a while, however, for the full consequences of this faux-pas to emerge. Louis XVIII had still not returned from his exile in England, and Alexander was firmly committed to imposing the senatorial constitution. When Talleyrand expressed his concern over crowds in Paris shouting “Down with the senate!”, Alexander allegedly answered “I will give you thirty thousand men to arrest the king as soon as he sets foot on French soil; and you will not let him go until he agrees to do all that is necessary”.
 When the king did arrive at the end of April, Alexander immediately went  to see him in Compiègne, north of Paris, to persuade him to accept the first point of the senatorial constitution. The king responded that he would rather go back into exile than receive as a gift the crown that was his as of right. In these negotiations the king's assets, which lent credibility to his threat, were moral rather than physical. “The roles were inverted. Through the ascendancy conferred by moral force and the conscience of right, Louis XVIII dominated the emperor of Russia and already seemed to speak from the throne to which Alexander, in the name of the senate, tried to block his way”.
 The king must also have known that at this stage the alternatives to the Bourbons  - giving the throne to Napoleon’s young son under his mother’s regency, to Bernadotte or to the Duc d’Orléans -  that might have been feasible a month before,  were no longer in the cards. Finally, he must have been much encouraged by the violent public opinion against the senate. 

The outcome was a declaration on May 3, in which the king asserted that although the bases of the senatorial draft were good, it needed to be revised on a number of points. He announced that on June 10 he would present  to the upper and lower houses a constitution that he would elaborate in collaboration with a commission chosen from these two bodies. The commission would be strictly consultative, and care was taken to prevent it from appearing as a constituent body.
 The declaration also asserted that the constitution would have a bicameral legislature, respect individual freedoms and the rights of property (including the inviolability of the “biens nationaux”), and promote a general amnesty for opinions and votes expressed in the past. It was stated in brief and general terms, and neither the second nor the third of the senatorial demands was mentioned. 

Over the next weeks, successive drafts of the Charter took away most of the prerogatives the existing senators had given themselves. In the first draft, the king was granted the right to create an unlimited number of senators, and to decide whether the offices should be hereditary or for life.  At least ninety of the existing senators would join the new senate. Economic guarantees for the existing senators were maintained. In the second draft, the number of existing senators who would join the new institution was reduced to fifty, while the economic guarantees were maintained. In the third draft, and the Charter itself, there is no mention of the existing senators, except that the third draft asserts that they will retain their emoluments. All was done to prevent the Charter from appearing as the outcome of bargaining between the senate and the king.
  At the same time, the king had an interest in not alienating the losers. After the Charter was announced, he named 154 senators of whom 87 came from the imperial senate. (The 51 ancient senators who were not reappointed received generous pensions.) Because there was no limit on their number, the presence of imperial senators was no threat to the king, who could and did make new appointments if the upper house became too unruly.
 

In the first draft, the mode of election to the lower house was not indicated. In a comment on that draft, some of the king's advisers proposed the maintenance of the imperial system of election to the lower house, according to which members were chosen by the senate from a list established by local electoral colleges. Since the upper house would be controlled by the king, this system would also enable him, at one remove, to control the lower house.  In the second draft, the indirect control was replaced by a direct one: the king would choose deputies from lists presented by the départements. The king and his advisers may have been dizzy with success, but this was going too far. The “representative government” that was asserted in the declaration of May 3 would be a travesty if the upper and lower house were both essentially royal commissions.
 In the third draft and in the Charter itself, deputies to the lower house were to be elected locally without any interference by senate or king. 

Ultimately, Talleyrand was the kingmaker in 1814, and the senate was merely the instrument for furthering his aims. Unlike the senate, however, he could not aim at writing any prerogatives for himself into the constitution. The senators, when pushed into the role of proximate kingmaker, thought they could use Alexander’s soldiers to obtain constitutional guarantees for new political power and old economic privileges. Had they asked for less, they might have obtained more. By their eagerness to secure a major part, they caused themselves to be written out of the play. 



IV. The constitution of 1848.
The constitution of 1848, like that of 1791, was written in a force field defined by government troops and the people of Paris. In 1848, however, the movement was in the opposite direction. After the initial victory of the revolutionary forces in February 1848, the defeat of the June insurrection ushered in the counterrevolutionary movement that eventually brought Louis Napoleon into power. As in 1789, the making of the constitution was heavily shaped by extra-parliamentary events. As Tocqueville (a member of the constitutional committee) wrote,  “if the Committee had met on the 27th June instead of the 16th May, its work would have turned out to be entirely different”.
 

The constituent assembly was elected on April 23 and met in Paris on May 4. Between May 12 and May 17, the Assembly discussed the procedure for electing the constitutional committee. In the middle of these deliberations, on May 15, a large crowd invaded the assembly to demand support for Polish independence, throwing a scare into many of the deputies. The 18 members of the constitutional committee, whose composition may have owed something to the events of May 15
, began their work on May 19 and delivered a first draft on June 19. In the meantime,  Louis Napoleon had been elected deputy by four districts in the by-elections that took place on June 4. The Assembly, having first upheld the 1832 law banning members of former dynasties from France, then voted the next day (June 13) to allow Louis Napoleon to enter the country. On June 23 the government announced the closing of the national workshops, thus provoking an insurrection that was repressed after four days of bloody struggle. In July and August the bureaux  of the assembly deliberated on the project and submitted their comments to the committee, which delivered its final draft to the Assembly on August 30. In September and October the Assembly discussed the draft, which was adopted with only one significant change  on November 4. 

The two drafts were clearly written under the shadows of respectively the February and June insurrections. The first draft included not only a general proclamation of the right to work, but also institutional guarantees for the exercise of this right. It prohibited the practice of buying replacements for military service, and opened the doors for progressive taxation. The second draft abolished the right to work and constitutionalized proportional taxation. The ban on replacement was maintained, but dropped in the final version that was adopted by parliament. By contrast, the clauses in the first draft regarding the machinery of government were essentially retained in the second draft and in the final version. The basic principles were unicameralism and direct election of the president. These ideas were not necessarily the first choices of the members of the commission, but on these topics, as in the matter of the right to work and the ban on replacement, they gave in to the pressure of public opinion.
  

On the afternoon of May 27 and then again on June 14-15, the constitutional committee discussed the mode of electing the president.
 On the first occasion they decided to have the President elected by universal suffrage and a relative majority, with a minimum of two million votes being required. (The electorate was about 9.3 million.) Nobody at this time advocated election of the president by the assembly.
 On the second occasion, a number of modifications were proposed, and one of them adopted. Although the procès-verbal of the debates in the commission makes no reference to the emergence of Louis Napoleon as a plausible presidential contender, Tocqueville, in his Recollections, makes it clear  that the new proposals were motivated by fear of his candidacy.
 

Victor Considérant, the only socialist member of the committee, may have lost some of his trust in the people by the success of Louis Napoleon in the June by-elections. This is, I think, the most plausible explanation for his statement in the committee: “M. Considérant requested that [the president] be elected by the national assembly. True principles, he said, would require the president to be elected by the entire people. But the people’s education has not been achieved; it cannot exercise its rights until it has learned better to appreciate them” (p.198). On May 27, his only observation on this point had been to speak out against a proposal to have the people choose the president among five candidates selected by the assembly: “M. Considérant said that this necessity for the people to limit its choice to certain candidates was an attack on the national sovereignty” (p.147). Clearly, something had happened in the meantime to make him change his mind. Although two other members of the committee spoke out for election of the president by the assembly, the proposal got only two votes. 

Tocqueville proposed two changes: indirect elections by an electoral college (as in the U.S.) and requirement of an absolute majority of votes (p.198). From his Recollections, it would appear that at this time his initial preference would have been for an election by the assembly. In the debates on May 27, he says, 

I was much more concerned with putting a powerful leader quickly at the head of the Republic than with drafting a perfect republican constitution. At that time we were under the divided, vacillating rule of the Executive Committee, socialism was at our doors, and we were drawing near to the [insurrectional] days of June. [...] Later on, after those days, I energetically supported in the Assembly election of the president by the people and to some extent helped to get this accepted. The main reason I gave was that, having announced to the nation that this ardently desired right would be granted, it was no longer possible to refuse it.
 

This argument against election by the assembly refers only to public opinion, suggesting that he would otherwise have preferred this system,  presumably because it would have prevented the election of Louis Napoleon. It is reasonable to infer, then, that he thought the chances of Louis Napoleon would be reduced by the modifications he proposed. Perhaps a system of two-step elections might in fact have prevented his election. This part of Tocqueville’s proposal was rejected against four votes. The requirement of an absolute majority, which was adopted, did not block Louis-Napoléon, who got more than 5 million votes in the elections on December 10. A fortiori, his election was not blocked by the constitutional provision that unless a candidate chosen by a majority of voters received at last two million votes, the choice would be delegated to the assembly. The originator of this provision, Person, explicitly motivated it (on October 9) by saying that “given the lack of eagerness of voters to participate in the elections, it would be a means of bringing the choice of president back to the assembly”. More accurately: it would be a means of blocking the election of Louis Bonaparte without appearing to do so. 

Although the assembly had decided to let Louis Napoleon enter France and take his seat as deputy, he might still be declared ineligible to the presidency. On June 15,  ”M. Pagès proposed the adoption of an article which excluded members of families which have reigned in France from the presidency” (p.201), but it was rejected by nine votes against seven. It is not clear what arguments were offered against this proposal. Later, when the 15 bureaux offered their comments on the first draft, several made it clear that they had entertained the idea of excluding members of dynastic families, but rejected it as “undignified” (p.262). Some of the  bureaux did, however, express their support for the idea. 

One bureau “adopted an amendment in which it expressed the view that the first time the president would be elected by the assembly, but later by the nation” (p.262-63). In its deliberation on the comments and the preparation of the final draft, the committee returned to this idea, which was manifestly intended as yet another device to exclude Louis Napoleon. “A long discussion was engaged on this subject, the majority was in favor of maintaining the article, but it was agreed that this decision was only provisional and that one would revisit the issue later, especially after listening to the head of the executive power:” On August 12, in fact, the committee decided to hear the provisional head of state, General Cavaignac, who explicitly supported election of the president by the people (p.296). “Was this opinion, sincere or dictated by personal scruples which prevented the general from favoring a mode of election which everybody knew would work in his favor - the election by an assembly whose servant [homme lige] he was. The second hypothesis is the most plausible, although conversely Cavaignac’s enemies have claimed that he spoke out for popular election because he was confident that he would be chosen.”
  In other words, was Cavaignac guided by sincerity, modesty, or self-interest? We do not know.  

A similar question arises with regard to Lamartine’s “decisive intervention”
 in the assembly on October 6, in which he made an impassioned, thoroughly confused and apparently persuasive argument for direct elections. His speech poses two puzzles. Was he, as may have been the case with Cavaignac, motivated by the hope that when no candidate received an absolute majority, the choice of the assembly would fall on him? Probably not; “Lamartine was vain rather than cunning”.
 Second, how could the assembly be swayed by his argument that if the people betrayed their trust and “let itself be blinded by the splendor of past glories [...] so much the worse for the people” and that  “Regardless of what happens, it will be a beautiful part of history to have attempted the Republic”? Unlike Considérant, Lamartine thought the freedom of the republic was worth nothing if the people was prevented from using it to destroy the republic. The puzzle is why the assembly did not see that with direct elections of the president, the victory of Louis Napoleon was not a mere possibility, a risk worth taking for the sake of proving the viability of democracy, but an overwhelming probability.  Maybe the members put their hopes in the two million threshold. 

The assembly rejected the proposal to exclude Louis Napoleon on grounds of his dynastic past. As noted earlier, many of the bureaux found it “undignified” to exclude members of earlier dynasties. The same concern came up when the assembly debated this issue on October 9 . Coquerel said that   “You are being asked to adopt a law against a man. A law against a man is not worthy of a great assembly, a great nation.” There was in fact an obvious tension between trusting the people enough to have the president elected by universal suffrage and not trusting them to choose the right person. Woirhaye asserted that “We are certain that the people will not search among the former princes for the one to whom it wants to entrust its fate”.
  In closed deliberations even a socialist such as Considérant might assert a less positive view of the people’s ability to discern, but  this was hardly an argument that could be made in public debate, even after the June days. It was apparently acceptable to say that the people were uninterested in politics, but not to claim that in their zeal they might make a bad choice. 

We may discern three motives in the deputies. The large majority wanted to write a constitution that would prevent the election of Louis Napoleon as president. Their goal was not to write a play in which they would have the leading role, but to prevent a dangerous adventurer from usurping it. To do so, they had to adopt means that would also  detract from the power and prestige of the presidency, i.e. election by the assembly rather than by universal suffrage, but that was not the goal of their efforts. The situation differed, therefore, from  that of Poland in 1921 or France in 1946, where a prestigious candidate was seen as a certain winner of the presidential elections and all the efforts were concentrated  on reducing the power of the presidency. (The two generals refused to stand for the emaciated office, but came back with a vengeance.) Some of the leading politicians may also have had wanted to write the constitution to enhance their own chances of being elected, even at the cost of a less powerful office. Finally, Louis Napoleon and his followers in the assembly wanted direct elections both to ensure that he would be chosen and to increase the power of the office. They succeeded because of the romanticism, wishful thinking, and lack of nerve in the majority. 


    V. The constitution of 1958
The constitution of the Fifth French Republic was put together between June 3 and September 3 1958, and adopted in referendum by an 80% majority and a turnout of 85% on September 28 1958. The intellectual genesis of the 1958 constitution dates from 1946. On January 20 of that year, de Gaulle resigned as head of government. According to the (contested) version of Jules Moch, he explained his decision in the following terms: “The exclusive rule by the political parties has reappeared. I disapprove. But short of establishing by force a dictatorship I do not want and that no doubt would end badly, I do not have the means to prevent this development. I am thus forced to step down.”

On May 5 1946, the national assembly presented for referendum a constitutional project that would have created a unicameral parliamentary regime. In one of the rare examples of a constitutional proposal turned down by referendum, the voters rejected it. Elections to a new constituent assembly were then held on June 2. Before it began to prepare a new constitution,  de Gaulle set out his own constitutional conceptions in a speech in Bayeux on June 16. The leading ideas, all of which are found in the 1958 constitution, include bicameralism and, most crucially, a strong executive.
 Although the new assembly made some concessions to these ideas, it vested great powers in parliament, and, fearing de Gaulle’s return to power, very few in the presidency. Combined with a proportional electoral system, the new constitution (adopted by referendum on October 13 1946) was at the root of the governmental instability of the Fourth Republic. 

The Algerian crisis of May 1958 offered de Gaulle a chance to implement his ideas.
  On May 13, when a new government was scheduled to present its program to parliament, activist groups supported by the army took power in Alger. On May 15, de Gaulle announced that he was willing to take power if called upon. After weeks of negotiations, interspersed with threats by the Algerian rebels, the political elite decided, reluctantly, that only de Gaulle could save the country from an army coup and possibly a civil war. In de Gaulle’s own, inimitable words, “In 1958 I had a problem of conscience. I could just let things take their course: the paratroopers in Paris, the parliamentarians in the Seine, the general strike, the government of the Americans: it was written on the wall. Finally a moment would have come when everybody would have come looking for de Gaulle, but at what price? Thus I decided to intervene in time to prevent the drama.”
  

On June 1, parliament passed a vote of confidence in  de Gaulle, with 329 votes against 224. On June 3, the deputies voted  to give de Gaulle full powers for six months. On the same day they voted a revision of the article in the 1946 constitution that regulated revisions of the constitution, thus allowing de Gaulle to proceed within the framework of formal legality. De facto, however, the whole enterprise lacked democratic legitimacy, because conducted under the threat from Alger. Pierre  Mendès France characterized the vote on June 1 as a form of blackmail rather than free consent.
 As Paul Reynaud, president of the Comité Consultatif (see below) said, France was in a “quasi revolutionary state”.
 

Before the vote of June 3, parliament had obtained that a draft of the constitution would be submitted to a consultative constitutional committee (CCC) of which two thirds of the members would be deputies or senators.
 Also, parliament voted on the broad outlines of the revision that the government was about to undertake. Although  this was “the first time in [French] history that the constituent power had not been invested with an unconditional competence”
, the constraints did not really matter. The only solution excluded by the outlines - specifically by the clause “the Government must be responsible before Parliament” was an American-style presidential regime, which de Gaulle had never desired. 

In the elaboration  of the constitution, Gaulle’s main political advisor was Michel Debré who also served as Garde des Sceaux (Minister of Justice) in his government.
 In addition, he had co-opted two central political actors from the Fourth Republic, Guy Mollet and Pierre Pflimlin.Their intended function was to add democratic legitimacy to the project; in addition, they suggested important modifications on specific points.
 The project thus elaborated was then presented to the CCC, which proposed a number of changes almost none of which were retained by the government.
 A revised governmental draft was then passed on to the Conseil d’Etat, a judiciary body that reviews administra​tive decisions issued by the government. It made a number of minor modifications, many of which were accepted by the government.

From the debates in the CCC, two remarks may be excerpted. “We are not making the constitution for one man nor for a specific set of circumstances”
  Moreover, “a good constitution is one that is not ‘tailor-made’, but a constitution made ‘ready to wear’ because it is intended to last for a long time”.
 These remarks, by  Bour and Teitgen, may appear naive.  Among modern constitutions, none seems to be as tailor-made - in fact, made by the tailor for himself - as that of the Fifth French Republic. To revert to my original metaphor, the author was writing a play in which he would have the only starring role. Yet some remarks of de Gaulle to Alain Peyrefitte cast a different light on de Gaulle’s thinking. Although they relate to events of 1962-1964, I believe they also illuminate his constitutional philosophy.  

In 1962, de Gaulle decided to change the constitution so that the president would be elected directly rather than, as in the 1958 document, indirectly. He chose, moreover, to do in a way that was a “flagrant violation of the Constitution”
, by popular referendum rather than by the more complex procedures laid down in the constitution itself. Consciously or unconsciously, he must have thought that “As the author of the play in which I am starring, I am free to change the lines as needed.” The purpose of the move, however, was to bind those who would appear in later performances of the revised play. When Peyrefitte asked him whether he was going to apply this reform to himself, he answered 

Of course not! I have no need for election by universal suffrage for myself. It is for my successors. They have to be able to stay the course [tenir la charge] outside and above the political parties. Do you understand, they have to be obliged [o-bli-gés] to stay the course. If my successor receives the anointing of universal suffrage, he will not be able to evade his responsabilities.
 

In 1963, when de Gaulle was seriously thinking about Jacques Rueff’s proposal to go back to the gold standard, he explained his reasoning as follows:

As long as I am here, I can force the government to fight against the deficit budget and inflation, and to hold up the franc. But you will see that when I am no longer there, the facile solutions will come back. The franc could resist, however, if like other currencies it was linked to gold, as that would oblige the governments to be reasonable, the American government as well as the others.

The popular election of the President is not made for me, but so that after me, the State and the country have a head. In the same way, one has to create a situation in which the political and monetary authorities are obliged to assume their responsabilities.

To put it simply, one does not need a strong presidency if the President is strong. The strong powers of the office are needed to bolster the will of more ordinary individuals, who cannot change the lines of the play as de Gaulle did. The actor-playwright wrote the script with later performers in mind, who would not be capable of rewriting the text as needed. In this perspective we can also understand de Gaulle’s response when he was encouraged, during the presidential campaign of 1965, to use the incriminating past of his opponent, François Mitterand, against him. In spite of his personal animosity towards Mitterand, de Gaulle refused to use these tactics. “One must not do anything that would damage the presidency, if he should one day come to occupy it.

With respect to other issues, however, de Gaulle was reluctant to bind his successors too much. He thought it would be dangerous to constitutionalize the electoral law, which could be a crucial control instrument in  a national emergency. “In 1945, the Communists represented one voter out of three, and the two other thirds were dispersed among numerous parties. If I had adopted majoritarian voting, the Chamber would have been made up of three quarters Communists. One could only avoid that outcome by proportional voting.”
 The following exchange is also relevant:

Alain Peyrefitte: “Michel Debré wanted the principle of majority vote to be laid down in the constitution. Ought that not to be done?”

De Gaulle: “No. Debré is right in saying that majority voting is the best means to assure the stability of institutions. But one never knows what might happen. There might be, one day, once again, reasons to revert to proportional voting for the sake of the national interest, as in 45. We should not tie our hands. What one could do, is to impose severe conditions for changing the mode of voting, so as not to allow a majority to manipulate the elections at the last moment, by changing the system to adopt one that would be more favorable to its interest.”

For a while, de Gaulle was in favor of constitutionalizing a balanced budget. He observed in June 1964 that in former budgets “the idea of voting expenses that were not covered by real revenues would never have appeared. It did so only when inflation became the rule and was used to close the books”.
 Constitutionalizing the balanced budget, together with a return to the gold standard, would impose rigor and make facile solutions impossible. Yet when his Finance Minister, Giscard d’Estaing, proposed the same idea in August of the same year, de Gaulle had changed his mind:

The principle is good, but you should not be more royalist than the king. Giscard showed that you cannot establish a budget without deadlock, and now he wants us to oblige ourselves to do so by the constitution. We need to have our hands free. Suppose there is a war or an economic depression from which one can escape only by taking up a loan. One can never know. Life is unpredictable. We have to set rules for ourselves, but not impose them artificially for a future period about which we know nothing.
 

These remarks illustrate what I have come to believe is the most appropriate view of political constraint mechanisms: in politics people never try to bind themselves, only to bind others.
 As actor-playwright, de Gaulle was concerned with constraining those who would succeed him in the lead role, not with limiting his own freedom of action. They also illustrate the tension between the benefits of being constrained and the need for flexibility.
 What de Gaulle seems to have missed, is that it might be impossible to achieve enough flexibility to change the voting system when required by the national interest while retaining enough rigidity to prevent partisan and opportunistic changes, or to impose ties on monetary and budgetary policy that are loose enough to be undone in an emergency while strong enough to prevent quick inflationary fixes to non-emergency problems.

In designing the 1958 constitution, in which he would have the lead role, de Gaulle also created room for a supporting actor in the person of the Prime Minister. Although the problems of cohabitation did not appear during his period in office (it is hard to imagine that he would have stayed in power if parliamentary elections had returned a socialist majority), the existence of the dual executive was, from the beginning, a source of tension and ultimately of instability. In 1966 de Gaulle identified two separate problems, one that could be solved by revising the constitution (or by a simpler expedient) and one that is intrinsic to any “bicephalist” system:

CDG: “Apart from the Senate, I do not see what needs to be revised in the constitution, except to clarify the relation between the President of the Republic and the Prime Minister. There cannot be a two-headed eagle at the summit of the state. The President must be able to separate himself from the Prime Minister if they are not in agreement. Article 21 of the constitution, after the phrase “names the Prime Minister” should add “and puts an end to his functions”. 

AP: What about the inverse case? If the Prime Minister wants to step down to mark his disagreement and thus opens a crisis? 

CDG: This is the most annoying case. The President can take his precautions against the first case, by asking his Prime Minister to sign a blank letter of resignation when he is appointed. But he cannot protect himself against the second case. This is the Achilles heel of this constitution.
 

The phrase I have italicized was prescient. In May 1968, Georges Pompidou, de Gaulle’s Prime Minister at the time, forced a solution by threatening to resign. “He did not leave me any choice. He put his mandate in the balance. If I did not accept his plan, there would be a crisis of the regime.”
 Although de Gaulle’s intention was to create a constitution that would leave him (and his successors) in full control, there is no way of getting around the fact that even the most absolutist ruler needs collaborators who acquire power by virtue of their ability to withhold cooperation.
 Concerning supporting actors, one may use a remark made to Napoleon by the poet François Andrieux “On ne s’appuie que sur ce qui résiste”. 




VI. Conclusion

I have not argued for a thesis, but explored variations on a theme. It is a virtually inescapable fact of politics that whose who craft new institutions will also live under them. Although one can imagine new constitutions only coming into force, say, one generation after they are adopted, no argument is needed to explain why this will never happen. It is not an equally inescapable fact that those who craft the institutions will also be operating them. In fact, the constituants of 1791 deliberately excluded themselves from serving as ministers or deputies in the post-constitutional regime. Even when we do not observe such self-abnegating behavior, the crafters may  find themselves in a less powerful position than what they had hoped for. The senators of 1814 discovered the truth of the dictum, “Let the kingmaker beware of the King”. The constituants of 1848 were digging their own grave when they chose a mode of electing the president that gave an edge to the candidate who would soon dismiss them from power. 

Although de Gaulle had greater success in crafting a constitution of which he would also be the prime operator, the document was not the main source of his power. Today, it is clear that it stemmed from his overwhelming personal prestige.
 In 1958, this was much less obvious. For many deputies on the left, de Gaulle was the prisoner of the military. In the parliamentary debates on June 1, Pierre Cot told his fellow deputies

We know that the head of the new government will soon be overtaken and overrun by the most turbulent and the most dynamic elements of those who surround him.

You think perhaps, my dear colleagues who are going to deposit a white bulletin in the urn this evening, that General de Gaulle will be invested by you? Open your eyes: he has already been invested. You are simply going to ratify the choice of the committee of public safety [in Alger], whose tendency and composition are well known. If we ask General de Gaulle, Who made you king?, the only honest answer he could give is ‘Violence, insurrection, and not the French parliament’.
 
In the phrase that I have italicized, he was issuing a warning to de Gaulle: “Let the King beware of the kingmaker”. His fears turned out to be unfounded. Just as in 1945 de Gaulle ruthlessly disarmed the resistance movement that had brought him to power, he was able in 1958 to outwit the generals. The dictum might have been more applicable to Louis XVIII in 1814, had the kingmakers not overplayed their hand. 

In all the stories I have told, miscalculation and confusion, sound and fury, are the rule. In 1791, the bulk of the constituants disastrously underestimated the will to power of the Jacobins. In 1814 and in 1958, the senatorial or military kingmakers overestimated their influence. In 1848 the constituants proved themselves incapable of preventing the avoidable rise to power of Louis Napoleon. I imagine there is a moral here somewhere. 
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