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Institutions for Implementing Constitutional Law

Mark Tushnet

This Essay considers institutions for implementing constitutional law understood as political law.  After a brief discussion of what it means to describe constitutional law as political law, the Essay examines the ways in which institutions can be designed to respond to different “proportions” of politics and law in one’s understanding of constitutional law.  The aim is primarily to map understandings of constitutional law on to institutional designs in a way that illuminates the observable variations in institutions actually used to implement constitutional law.

Larry Kramer has recently brought to the attention of U.S. constitutionalists an understanding of constitutional law that had been lost from view for a while in the United States, although it has remained close to the forefront of discussions of constitutional law elsewhere in the world.
  On that understanding, constitutional law is political law.  Both terms on the right side of the equation matter.  Constitutional law is political in a sense to be described shortly, but it is also law in the usual sense.  Law is a set of normative rules and principles designed to guide decision in particular cases pursuant to a disinterested (“neutral,” to use a term familiar from U.S. constitutional discussions) application of the rules and principles to the facts at hand.  In addition, the guidance law provides is reasonably well-defined; no doubt, there is a range of choices available to sincere interpreters, but that range is reasonably small.

Constitutional law could be understood to be ordinary albeit supreme law.  Marbury v. Madison exemplifies that understanding.  The view that constitutional law is political law is different:  “Political” does not mean (merely) supreme.  Rather, constitutional law is political law for several other reasons.  Consider first a standard distinction between law and politics.  Political actors empowered to adopt statutes and regulations exercise a relatively unconstrained discretion.
  They are charged with enacting statutes that advance the general welfare, for example, or that are compatible with an expansively understood police power.  Constitutional law is political, in part, because the range of interpretive discretion with respect to constitutional rules and principles is closer (in size) to the range of discretionary action that legislators have than to the range of discretion that exists with respect to ordinary law.  In this sense, as continental legal theorists emphasize, a constitutional interpreter is a special type of legislator.

In addition, constitutional law is political law because it deals with what Frank Michelman calls the laws of law-making.
  These are the rules that govern the processes by which ordinary laws are made.  Democratic participation in making the laws of law-making is particularly important because the resolution of disagreement about what those laws should be has strong implications for the ordinary laws that are then generated.  The point is obvious with respect to free expression.  If the laws of law-making are interpreted to allow the government to prohibit advocacy of particular policy positions, it will surely be more difficult to enact those policies than if the laws of law-making barred the government from enacting such a prohibition.  Similarly, a law of law-making that forecloses some systems of financing election campaigns will also foreclose – or at least make it more difficult to enact – some substantive laws that could be more easily enacted were one of the prohibited campaign finance systems in place.

Constitutional law is political, then, because it is more discretionary than ordinary law and because it deals with fundamental questions about law-making.
  It is law, though, because it is not nearly as discretionary as other law-making processes.  Clearly, constitutional law can have its political and legal components in any number of combinations.  For convenience in the this Essay’s mapping exercise, I divide the possibilities into two types and then the latter type into two groups.  The two types are institutions of constitutional change through formal amendment and similar action, and institutions for the consideration and application of existing fundamental law.  Within the latter type, which includes, importantly, systems of judicial review for constitutionality, the political component of constitutional law has the larger role in the first group I consider, the legal one the larger role in the second.

Written constitutions can be easy to amend or hard to amend.  Consider first a constitution that is quite easy to amend – in the limit, of course, by a simple majority vote of the usual legislative quorum.  Such a constitution is simultaneously entirely legal and entirely political.  Its legal component is expressed when it is applied, its political component when it is amended, perhaps in response to an unexpected or disfavored application.  As the difficulty of amendment increases, so does the legal component of constitutional law.  Politics will still play a large role in determining fundamental law when a constitution can be amended by a qualified majority of a sitting legislature (a majority of the house rather than a majority of a quorum, or a super-majority of the house), and even when it can be amended by majority action in successive parliamentary sessions.

Beyond those forms, though, the legal component begins to play the predominant role.  There are, I think, two reasons for making constitutions difficult to amend.  The first is a desire for stability in fundamental law.  And yet, it is not immediately apparent why stability in fundamental law needs to be secured by provisions making the constitution difficult to amend.  After all, legislators able to amend the constitution easily could nonetheless recognize on their own the importance of stability in fundamental law.  Such legislators would amend the constitution only when they thought the benefits of change exceeded the costs of instability.

The second reason for making constitutions difficult to amend is precisely that a difficult amendment process is a way of demonstrating that the constitution is more legal than political.  In the United States, for example, there is a rhetoric that opposes constitutional amendment in principle, but resting instead on the ground that particular proposed amendments are bad ideas, that rests on the assertion that getting into the habit of amending the Constitution would lead the people to think of the Constitution less as law and more as a mere instrument of politics.

Constitutional amendments change the constitution permanently.  There are devices for changing it pro tanto, with respect to a particular proposal at hand.  These devices too respond to different conceptions of the role of the political in constitutional law, and can be organized by identifying the triggering event that leads to displacing the existing constitutional rule.  The most modest event is a sense arising from the culture of constitutionalism that the proposal is inconsistent with the constitution.  Legislators can respond to that sense by denying the existence of an inconsistency, by modifying the proposal, or by acknowledging the inconsistency and concluding that present exigencies justify a one-time departure from the constitution.

In one of its uses, Section 33 of the Canadian Charter of Rights serves this function.  Section 33 authorizes legislatures to make legislation effective (for no longer than five years) notwithstanding its inconsistency with some of the rights guaranteed by the Charter.  The Canadian Supreme Court has held that Section 33 can be used prospectively, that is, before any court has actually found such an inconsistency.  Prospective uses of Section 33 are rare, and in the Canadian constitutional culture seem likely to occur only when the legislation’s proponents believe that the courts would find the legislation, in enacted, to violate Charter rights.
  Section 33, used prospectively, displaces the otherwise applicable constitutional law in the service of politics.

There are also more formal institutions to trigger that sort of reconsideration.  A legislature might have a committee on constitutional matters charged with vetting legislative proposals for constitutionality.  Having concluded that a proposal is inconsistent with the constitution, the committee will notify the legislature, which again has the opportunity to respond in the ways I have mentioned.  The British Parliamentary Joint Committee on Human Rights is an example of a legislative committee on constitutional matters.  The Committee consists of members from the House of Commons and the House of Lords.
  It is charged with “examining matters relating to human rights in the United Kingdom,” and has taken a fairly active role in vetting proposed legislation.  Although it is a relatively recent innovation, it appears to have worked reasonably well in bringing constitutional problems with proposed legislation to the attention of members of Parliament.

Legislative committees on constitutional matters are of course composed of members of a government’s political branches, and so are likely to give the political component of constitutional law a large role in their deliberations.  Yet, the members chosen to serve on such committees and willing to do so are likely to think that the constitution has a substantial legal component as well.  And, a legislature that sets up such a committee is – by that very fact – indicating its view that the legal components of constitutional law deserve more attention than the legislature would give them on its own.

One can increase the legal component even more by charging a court with the responsibility to determine whether legislation is consistent with the constitution, and then giving the legislature an opportunity to respond to the court’s action.
  The British Human Rights Act 1998 is an example.  Under the Act courts have the power to declare statutes incompatible with the European Convention on Human Rights.  Such declarations (of which only a handful have been made so far) have no immediate legal effect on any ordinary person’s rights.  Rather, the declaration is a trigger for reconsideration of the legislation.  The minister responsible for the legislation can do nothing in response, of course, or may introduce amendatory legislation in the ordinary course.  More important for present purposes, though, the minister has the power to introduce such legislation and automatically place it on a fast track for adoption and even to amend the legislation himself or herself if doing so is urgently necessary, subject to parliamentary ratification.

I turn now to the second type of institution concerned with constitutional law as political law.  Systems of parliamentary supremacy obviously give the political component of constitutional law a very large role.  Indeed, one might wonder whether such systems treat constitutional law as law at all.  The answer, though, is that they do – or at least that they can.  First, a culture of constitutionalism places some limits on what legislators in such a system believe they can properly do.  The difficulty is that such a culture is a form of long-term politics, and legislators may succumb to the pressures of short-term politics and treat constitutional fundamentals in the same way they treat ordinary issues of public policy.  Or, put another way, a culture of constitutionalism may not count as an institution for implementing constitutional law.

Still, culture may matter at least sometimes.  The political questions doctrine of U.S. constitutional law, when understood in a particular way, provides an example of how a constitutionalist culture operating through politics can constrain action and thereby enhance the effective role of the legal component of constitutional law in a system that treats legislative/executive action as final.  Political questions are questions of constitutional interpretation, fairly open to disagreement, where the political branches’ interpretation is final.  The problem for the political questions doctrine has always been to identify the criteria for determining when a constitutional question is a political question.  The best answer to that problem, I believe, is that political questions are those where there is good reason to believe that the political branches have strong incentives to interpret the Constitution in a reasonably disinterested way.

Some hints of this answer come in the opinion of Justice John Paul Stevens in Walter Nixon v. United States.
  That case involved an impeachment of a federal judge.  After the House impeached the judge, the Senate convened a committee to hear live testimony.  That committee prepared a report, which provided the basis for a vote on conviction or acquittal by the entire Senate.  Judge Nixon argued that this procedure did not give him the “trial” to which he was entitled by the Constitution.  The Court held that the question of whether Judge Nixon received a trial within the meaning of the impeachment clauses presented a political question.  In doing so the Court necessarily held that Judge Nixon could not challenge in court a “trial” that consisted of a coin toss.  In response to that conclusion, Justice Stevens wrote, “Respect for a coordinate Branch of the Government forecloses any assumption that improbable hypotheticals .  .  . will ever occur.  .  .  .”
  Justice Stevens’s thought here is that Senators will be constrained by something to provide basic fairness in their procedures.  The best candidate is a sense of constitutional responsibility, that is, a sense that, with respect to constitutional fundamentals, the Senate should treat the Constitution as having a significant legal component.  That sense is induced by electoral considerations:  Senators reasonably fear that their constituents will retaliate against them at election time unless the Senators take their constitutional responsibilities seriously.

Second, and perhaps more important, in the present context “parliamentary supremacy” should not be taken to refer exclusively to systems in which executive and legislative power is combined, as they are in Great Britain.  Rather, it refers to a system in which decisions about constitutional matters taken by ordinary political actors – not by judges – are final.  So, a separation of powers system can give a very large role to the political element of constitutional law.  One aspect of The Federalist’s argument for a separation of powers system deserves note here.  Separation of powers worked to secure constitutionalism, according to The Federalist, because it set ambition against ambition and linked the political interests of particular power-holders to the interests of the institution in which they held power.  The libertarian-leaning interpretation of this argument is that separation of powers makes it hard to get the government to do anything, which itself preserves liberty.  There is another interpretation, though, more resonant with the interests of this Essay.  The purely self- or constituency-oriented interests of particular power-holders cancel each other out when ambition is set against ambition.  Yet, ambition means that power-holders want to get something done.  In the absence of self-interest or constituency-interest, all that power-holders can do is enact laws that advance the public interest – or, in the terms I have been using, promote fundamental constitutional values.

A constitutionalist culture and separation of powers, then, are two institutions that fit reasonably well the conception of constitutional law as law that is primarily political.  Other possibilities deserve mention as well.  The previously mentioned legislative standing committee on constitutional matters is one.  Another is an office in the executive branch whose charge is to vet executive proposals and about-to-be-enacted legislation for constitutionality.
  And, finally, a “court” understood as largely political might be given power to determine – either provisionally or finally – that legislation is unconstitutional.  These institutions give the legal component of political law a slightly larger role than pure parliamentary supremacy does.

These agencies specialize in constitutional matters, and therefore are likely to think of their “mission” as taking constitutional fundamentals more seriously than do the generalist politicians elsewhere in the government.  Their staffs are likely to have a large number of lawyers, and may develop an institutional culture in which responsibility to the legal aspects of constitutional law plays a significant role.  Of course they are members of the government, and so are not likely to treat constitutional law as law only.  Further, they report to ordinary politicians, and their reports will be acted on, or not, with an eye to the political dimension of constitutional law.
  This is only to say that these institutions still fall in the category of institutions in which the political component of constitutional law plays a larger role than the legal one.

Also in this category, but moving toward the “more law-like” end of the spectrum, are constitutional courts on the Kelsenian model.  According to Kelsen, the political component of constitutional law meant that the ordinary courts could not properly be involved in “judicial” review.  Instead, a court that specializes in constitutional law should exercise the power of review.  Specialization and the concomitant removal from the administration of ordinary law would make such a court sensitive to the political component of constitutional law.  Further, Kelsen thought, the constitutional court should be removed from case-specific adjudication, where individual claimants would assert that they had constitutional rights to be determined according to law.  Individual claims, that is, would induce reviewing courts to reduce the political component of constitutional law and favor the legal component more than they should.  Finally, the decision-makers who compose a Kelsenian constitutional court should be selected with an explicit concern for their sensitivity to the political component of constitutional law.

Of the modern systems of constitutional review, probably only France’s fits the Kelsenian model reasonably well.
  French legal theorists conceptualize the Conseil Constitutionel as an extension of the legislative process, thereby emphasizing the political over the legal.  It exercises review before legislation goes into effect, entirely divorced from case-specific adjudication.  Politics of the ordinary sort plays an explicit role in selecting members of the Conseil Constitutionel, as is symbolized by the entitlement of former presidents of the Republic to sit on the Conseil.

Contemporary international courts provide an example of another institutional arrangement that responds to the dual components of constitutional law, although of course they do not enforce constitutional law in the usual sense.  The most obvious recognition of the political in international tribunals is their composition:  Representatives of the states whose actions are in question are entitled to sit on the tribunal considering the complaint.  At present, for example, each member-state of the European Union appoints a judge on the European Court of Justice.
  In other tribunals, a temporary judge will be appointed when the court does not have a judge from a state whose action is at issue.

In addition, the European Court of Human Rights uses a legal doctrine that recognizes the political component of the law it administers.  This is the “margin of appreciation” doctrine, which seems likely to be increasingly emulated in international tribunals.  According to that doctrine, each nation is to be given some leeway in its application and interpretation of fundamental human rights, because nations face different arrays of social, economic, and political problems, such that what is acceptable as an interpretation of fundamental law in one nation (perhaps one experiencing high and persistent levels of crime) would not be acceptable in another.  At the same time, the actual adjudications of international tribunals tend to be highly legalized.

With the introduction of (real) courts into the institutional mix, I can turn to the second group of institutional arrangements I mentioned earlier.  These are arrangements that emphasize the legal component of constitutional law over the political component, essentially by giving courts a large role in implementing the constitution.
  Earlier I discussed prospective uses of Canada’s Section 33 procedure, but more commonly Section 33 is seen as providing opportunities for legislators to respond to judicial rulings.
  The idea is that the Canadian courts can approach constitutional interpretation in a relatively legalized way, knowing that if they undervalue the political component of constitutional law the political branches can readjust the balance by overriding the courts’ interpretation.  Constitutional law as a whole then consists of judicial interpretations, which treat constitutional law as mainly ordinary law, and legislative decisions to override or not, which treat constitutional law as mainly political.

That way of understanding the power to override allocates the different components of constitutional law to different institutions.  Section 33 says that legislatures can declare legislation effective notwithstanding Charter provisions (rather than, notwithstanding judicial interpretations of the Charter).  This suggests that the legislature is insisting on implementing the statute despite its inconsistency with the Charter because it regards the statute’s policy as more important than the Charter’s law.  Section 33 treats constitutional law as articulated by the courts as almost entirely legal, but constitutional law as articulated by the Canadian government taken as a whole inserts a political element through the possibility of the legislative override for policy or political reasons.  One who believes that constitutional law is political law might be concerned with the incentives Section 33 provides courts and legislatures on this conceptualization.

There is, however, an alternative conceptualization that uses Section 33 to show that constitutional law is political law through and through, and that its different components need not be allocated to different institutions.  On the alternative conceptualization, a legislature’s override is not a (mere) policy judgment inserting political considerations into an otherwise legalized constitution.  Rather, it is an expression of disagreement with the courts’ interpretation of the constitution.  That is, a legislature using Section 33 is not necessarily making a statute effective notwithstanding the Charter, but is making it effective notwithstanding an erroneous Charter interpretation provided by the courts.  The legislature’s action is just as legalized as the courts’.

This alternative conceptualization is a useful corrective to the final mapping of constitutional law as political law on to institutional forms.  That mapping is, of course, the U.S. system of judicial review, which I call strong-form review.
  In strong-form review, courts’ interpretations of the constitution are final and binding – in terms of political morality if not in terms of enforceable law – on all political actors.

The U.S. Supreme Court’s recent decision invalidating the Religious Freedom Restoration Act exemplifies strong-form review.
  There the Court insisted that Congress lacked the power to specify the content of constitutional norms differently from the way the Court itself did even where Congress’ specification could not be dismissed as entirely unreasonable.
  The tradition of strong-form review goes back a long way, though.  One can find it in what is perhaps the easiest reading of the passage in Marbury v. Madison that has been taken to articulate the political questions doctrine.  Chief Justice Marshall wrote:

The province of the court is, solely, to decide on the rights of individuals, not to inquire how the executive, or executive officers, perform duties in which they have a discretion.  Questions in their nature political, or which are, by the constitution and laws, submitted to the executive, can never be made in this court.

The most straight-forward reading of this passage has Marshall distinguishing between questions of law, which implicate individual rights, and political questions, which do not.
  The Constitution, that is, is a legal document remitted to the ordinary courts for ordinary interpretation when individuals raise claims that their rights have been violated.  Constitutional law has no political component at all; politics is the realm of the discretion conferred by the Constitution on the political branches.

If, however, constitutional law is (by definition) political law, strong-form review might cause some problems unless it is tempered with some other institutional devices.  Strong-form review allocates the political and legal components of constitutional law to different institutions.  As noted in connection with the first understanding of the Section 33 override procedure described above, doing so may create incentives that lead constitutional law to be overlegalized and underpoliticized.

The United States lacks a Section 33 procedure that tempers strong-form review, but it contains some institutional devices aimed at ensuring that the courts have some incentives to treat constitutional law as at least in part political.  These are the mechanisms usually enumerated as ones of political control of the courts:  Congress’s power to regulate the jurisdiction of the federal courts, the impeachment power, and the power of nomination and confirmation.  The first two may seem primarily as methods of retrospective control, or responses to decisions by the courts, and in that they seem to resemble the retrospective uses of the Section 33 power.  But, there is an important difference.  An override used to correct an erroneous judicial decision need not affect the justices who made that decision in the slightest; they need not even be embarrassed by the override to the extent that they take it to express only disagreement on a matter about which reasonable people can disagree.  The existence of a power to override judicial decisions retrospectively, that is, need have no incentive effects on judges as they consider what to do next.  The impeachment power is obviously different, because it gives the legislature a power to place a judge’s continuation in office in question.  The power to control jurisdiction has some incentive effects as well, albeit more modest ones:  The threat of losing work may be significant to a judge who has taken the position to do something.

The retrospective powers do have some forward-looking effects.  But, in the United States, those powers have fallen into disuse to the point that a rational judge looking forward should not give any more weight to them than he or she does to the possibility that a legislator dismayed at a ruling would hire an assassin to kill the judge.

The problem with the powers over nomination and confirmation is somewhat different.  These powers operate as screening devices at the point of entry to the judicial role.  They can be used to ensure the selection of judges who understand constitutional law to have a political component as well as a legal one.  They cannot influence the behavior of judges once seated.  For judges to treat the political component of constitutional law with appropriate seriousness, then, the president and Congress must insist on choosing judges who already have, and are likely to continue to have, the appropriate understanding of constitutional law.  With respect to the latter, one might think that something like a minimum age qualification would be desirable.  The theory would be two-fold:  An older nominee has a longer track record on which the president and Congress can base their judgment about the candidate’s understanding of constitutional law, and, probably more important, an older nominee’s views are less likely to change because of the conservatism associated with age.

We might return to Kelsen’s views in addressing the concern that nominees have the right understanding of constitutional law.  Working within a civil law tradition in which judges were members of a certain kind of bureaucracy, Kelsen thought that judges on a constitutional court ought to be drawn from outside the judiciary precisely to ensure that such judges take seriously constitutional law’s political component.  Kelsen’s position, in its strongest form, seems inappropriate for a system of strong-form review like the United States’, particularly where, as in the United States, the constitutional court is also a generalist court.  Both the generalist character of the court and, perhaps more important, the system’s commitment to a strong-form system of judicial review suggest that the judges on such a court should treat the legal component of constitutional law as the predominant one.  What can be said, though, is that these commitments must be tempered a bit to ensure that the judges also understand that constitutional law is political law.  Probably the best that can be done is to develop a norm for nominations and confirmations that judicial experience is not a prerequisite for service on a court with substantial responsibility for constitutional law, and that the desirability of judicial experience in a nominee will vary depending on the composition of the court already in place.

Yet, this set of institutions seems incomplete.  It gives courts some incentives to treat constitutional law as political.  It does not, however, contain arrangements that give the legislature incentives to treat constitutional law as law.  Perhaps, though, we might return to points made earlier about systems of parliamentary supremacy.  A culture of constitutionalism and the institutions of separated powers may give political actors the appropriate incentives.

It would be convenient were I able to conclude by arguing that some particular mix of the legal and the political in constitutional law was normatively desirable, but I cannot.  Instead, in the spirit of the descriptive effort I have made, I end by observing that different constitutional systems appear to reflect commitments to different mixes at any one time.  A few weak normative conclusions may flow from that observation.  First, institution designers probably should attempt to ensure that the institutions of constitutional review correspond to the mix that their political-legal culture deems correct.

Second, it seems likely that within any constitutional system the mix that seems desirable may change from time to time.  Institution designers can respond to the possibility of change in several ways.  They might make it relatively easy to change the institutions of constitutional review.
  Alternatively, they might be attentive to the ways in which the political-legal culture affects the way in which the institutions they put in place are likely to operate in fact.  But, as noted earlier, such cultural factors may be particularly difficult to build into relatively stable institutional designs.  In the end, then, we may face a situation in which the institutions of constitutional review recurrently come into tension with the political-legal culture within which those institutions operate.
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� I do not have a metric for determining the size of the range of choice, though.


� This is not the only distinction between law and politics, but it is the one that matters here.


� I believe that there is something to the idea that constitutional interpreters are legislators because they have a relatively wide range of discretion in interpretation whereas interpreters of ordinary (non-political) law have a smaller range of discretion.  I also believe, though, that this idea should not carry a great deal of weight because the range available to interpreters of ordinary law is wider than continental legal theorists believe it to be.
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� One standard distinction between law and politics is, however, ruled out by treating constitutional law as political law.  That distinction treats politics as a forum for (mere) preference aggregation and law as a location of deliberations that include some elements other than preference aggregation (and that, on what is probably the prevailing view, excludes preference aggregation altogether).  Treating constitutional law as political law strongly suggests that the political component of constitutional law is different from preference aggregation, although perhaps the political component could be understood to be that portion of law, if there be one, that does implicate mere preference aggregation.  Combining the latter view with standard notions that bar judges from implementing their preferences suggests that constitutional law as political law should not be implemented by judges.


� My examples of how different conceptions of constitutional law map on to different institutional forms are quite stylized.  For example, in discussing parliamentary supremacy I ignore the complications introduced by the effects in Great Britain of the Human Rights Act 1998 and Great Britain’s agreement to be bound by the decisions of the European Court of Human Rights.


� Perhaps the idea is that legislators will perceive short-run benefits from amending the constitution and undervalue the long-run costs in instability from doing so.  Yet, the idea of instability as a long-run phenomenon sits uneasily with the obvious fact that society and its laws change without anyone being concerned that such change evidences instability.
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� The British anti-terrorism legislation adopted in 2001 illustrates this possibility, with the peculiar twist that the constitutional norms applied are external to the British legal system.  The Human Rights Act 1998 directs British courts to construe legislation to be consistent with the European Convention on Human Rights, where such a construction is fairly possible, and to make a declaration that legislation is incompatible with the Convention when it cannot be so construed (and is, in the court’s judgment, incompatible with the Convention).  One provision of the proposed anti-terrorism legislation was clearly incompatible with the Convention.  Pursuant to Convention provisions, the British government issued a declaration derogating from the relevant Convention provision with respect to the legislative proposal (that is, declaring that the Convention provision was inapplicable). [cites]


� For example, Section 33 was invoked prospectively by the government of Alberta to insulate its statutes limiting marriage to heterosexuals from a Charter challenge that Canadian constitutionalists fully expect to succeed within a few years with respect to some other province’s marriage statute.  [cite]


� At present six Committee members are from the Labour Party, two are Liberal Democrats, three are Conservatives, and one is a “cross bench” member.


� Cite to political science literature on committee composition


� Obviously, the legal component is high here because of the general view that court decisions have as large a legal component as one can ensure in institutional design.


�  Finally, it is worth noting that we can make a legislature’s power to override existing constitutional provisions pro tanto less or more difficult to exercise.  As noted, Section 33 has an automatic sunset provision, unlike all other legislation.  One could require that legislative overrides of constitutional provisions be adopted by supermajorities or by ordinary majorities in successive parliamentary sessions or by any of the other devices that are used to make permanent amendments difficult to adopt.  Cite to Bork’s proposal.
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� For discussions of actual practice, see Mark Tushnet, [Duke L.J.]; Mark Tushnet, Non-Judicial Review, Harv. J. on Legislation.


� The Office of Legal Counsel in the U.S. Department of Justice is an example of an executive branch agency with similar responsibilities.


� Political circumstances might be such that the government would not be embarrassed by a report from one of these agencies that a legislative proposal violates constitutional principles, or might be willing to acknowledge the violation but enact the law that excepts the statute from ordinarily applicable constitutional principles.


� Other post-World War II constitutional courts depart in varying degrees from the Kelsenian model.  In particular, most such courts have some mechanism for consideration of individual complaints, either by reference from the ordinary courts when a constitutional question arises in connection with a pending case, or by direct consideration of applications from aggrieved individuals.  In such courts the balance between the political and the legal components of constitutional law begins to tip in favor of the legal.


� The point is symbolic because the entitlement has gone largely unexercised.


� That may change as the Union’s membership expands, although my understanding is that those responsible for institutional design in the Union expect the ECJ to grow.


� These courts could be specialized constitutional courts or generalist courts.  For reasons suggested earlier, generalist courts are likely to give the legal component of constitutional law a larger role than they give the political component.


� See “dialogue” literature.


� For additional discussion, see Mark Tushnet, Alternative Forms of Judicial Review, Mich. L. Rev. (forthcoming).


� City of Boerne v. Flores, cite.


� The most noted expression of strong-form review is Cooper v. Aaron, cite.
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� On this reading, the reference to questions that are submitted to the executive by the constitution is equivalent to a statement that the executive’s action in resolving such a question implicates no legal rights.


� Recall the interpretation of The Federalist offered earlier.


� That course seems acceptable only if their political-legal culture accepts the view that, whatever is true about other matters, the institutions of constitutional review are almost entirely political in nature.





