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ABSTRACT: A central philosophical objection to judicial review and constitutional interpretation by courts rests of concerns for democracy. The regular judicial nullification of policies adopted by elected officials at least raises problems of democratic legitimacy. The philosophical objection has been raised against a background over a hundred years of populist political argument in the United States that active use of the judicial power of constitutional interpretation should give way to the judgments of electoral and legislative majorities. Nonetheless, judicial review in the United States has thrived. This paper explores the political supports for judicial review by the Supreme Court in American history. Although active judicial review may appear problematic from a democratic perspective, political leaders have often lent their support to the courts and sought to bolster the authority of the judiciary to give meaning to the Constitution.
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Preserving the “Dignity and Influence of the Court”:

Political Supports for Judicial Review in the United States

The power of the courts to strike down laws as unconstitutional has been the subject of substantial political controversy over the course of American history.  The power of judicial review is of abstract and scholarly interest, but it becomes politically salient and controversial primarily in connection with particular constitutional decisions of the courts.  Often political controversy focuses on the substantive merits of those individual decisions, and the courts come in for the criticism that they have made some constitutional mistake and reached the wrong outcome in those cases.  Such criticism can be quite harsh, and sometimes can lead to proposals for fairly dramatic remedies, including constitutional amendments and statutory efforts to check the courts.  Nonetheless, the substantive criticism of particular cases still accepts the legitimacy of judicial review more generally.

The power of judicial review itself can also be called into question.  Such questioning has characteristically been posed in the twentieth century in the form of what Alexander Bickel influentially called the “countermajoritarian difficulty.”  Bickel launched his own normative study of the use of judicial review with a critique of the Chief Justice John Marshall’s opinion justifying judicial review in Marbury v. Madison and the claim,

The root difficulty is that judicial review is a counter-majoritarian force in our system. . . . the reality [is] that when the Supreme Court declares unconstitutional a legislative act or the action of an elected executive, it thwarts the will of representatives of the actual people of the here and now; it exercises control, not in behalf of the prevailing majority, but against it.  That, without the mystical overtones, is what actually happens. . . . it is the reason the charge can be made that judicial review is undemocratic.

Bickel had come not to bury judicial review, but to praise it.  The task he had set for himself, and as for generations of constitutional scholars, was to justify active use of the power of judicial review by the Supreme Court despite the countermajoritarian difficulty that inhered in that power.

Though it now seems commonplace and intuitive, the charge that the Court is inherently undemocratic is largely a twentieth century phenomenon.  In 1803, when the Court decided Marbury and for the first time struck down a federal statute in the name of the sovereign people, the judiciary’s claim to enforce the people’s Constitution against the people’s legislative agents seemed consonant with contemporary republican theory and recent experience.  The 1819 case of McCulloch v. Maryland was more representative of the main business of judicial review in the nineteenth century, however.  In McCulloch the Court upheld the federal incorporation of the Bank of the United States, while striking down a state law interfering with the operation of the Bank.  In ruling against the state of Maryland, Marshall emphasized the difference between the will of the national, whole people and that of a state or part.  The former was supreme to the latter in the constitutional scheme.  Although there was substantial controversy associated with the federal judiciary’s invalidation of state laws in the early nineteenth century, the complaint was that the Supreme Court was nationalistic not that it was antidemocratic.  Although the Dred Scott decision provoked Abraham Lincoln to proclaim that democracy would be lost “if the policy of the government, upon vital questions affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court,” but his point was precisely that the Court, acting on behalf of the Democratic majorities that had controlled the antebellum government, could not entrench slave policies against future political revision.
  Neither the controversies that engaged the Court nor the contemporary conceptions of democracy and constitutionalism gave much support to countermajoritarian complaints during much of the nineteenth century.
  Judicial review and popular government were not regularly perceived to be at odds with one another.

Things changed in the twentieth century.  The cases that reached the Court beginning in the late nineteenth century, involving the government’s response to industrialization and economic upheavals, proved particularly salient and enduring.  The Court found itself routinely operating in the midst of, and taking sides in, the central political controversies of the period.  At the same time, judicial decisions were understood to fix, perhaps “irrevocably” fix, the relevant law.  With an expanded federal court system, a professional bar and a pool of active litigants, and recurring legal disputes, a precedent-setting Supreme Court decision had substantial ripple effects and policy consequences.  At the same time, the perceived requirements of republican government were taking on a distinctly more populist cast in the broader political culture.  These were the ingredients for more fundamental challenges to judicial authority in the United States.

The Supreme Court truly burst onto the political scene in the last decade of the nineteenth century.  The Court had been far more active in invalidating state and federal laws after the Civil War than it had been before the war.  In the three decades after Lincoln’s election, the Court struck down, on average, over three state laws per year, compared to an average closer to one law every two years in the prior three decades.  The rate of judicial activity did not notably increase in the 1890s, but the political significance of the Court’s constitutional decisions did.

In 1890, the Court effectively overturned its precedents in the Granger cases of thirteen years earlier and imposed new constitutional restrictions of the authority of the states to regulate railroad rates, the leading edge of progressive economic regulations in the late nineteenth century.  In Chicago, Milwaukee and St. Paul Railway Company v. Minnesota, the Court held that though the states could establish a commission with the power to set railroad rates they could not, consistent with the due process guarantees of the Fourteenth Amendment, shield the commission’s decisions from judicial scrutiny.  The Minnesota statute allowed railroads only to charge “reasonable” rates, and the “question of the reasonableness of a rate of charge for transportation by a railroad company, involving as it does the element of reasonableness both as regards the company and as regards the public, is eminently a question for judicial investigation, requiring due process of law for its determination.”
  Justice Joseph Bradley complained in dissent, “by the decision now made we declare, in effect, that the judiciary, and not the legislature, is the final arbiter in the regulation of fares and freights of railroads and the charges of other public accommodations.”  An “assumption of authority on the part of the judiciary which . . .  it has no right to make.”

In 1895, the Supreme Court issued three important decisions with constitutional implications.  The Court upheld the broad power of the federal courts to issue injunctions to prevent labor unrest from disrupting interstate commerce and the jailing of socialist leader Eugene V. Debs for violating such an injunction during a railway worker strike.
 A few months earlier, however, the Court had allowed, over the government’s objections, a merger to proceed that would give a single company control of 98 percent of the national market in refined sugar, ruling that federal regulatory power did not extend over manufacturing and sharply limiting the scope of the 1890 Sherman Antitrust Act.
  Responding to an appellant lawyer’s charge that the 1894 income tax was “communistic in its purposes and tendencies,” the Court also narrowly struck down most of that law as beyond the taxing power granted to Congress, noting that the Constitution was designed “to prevent an attack upon accumulated property by mere force of numbers.”

The political response to these decisions was immediate and substantively striking.  In his manifesto supporting his 1892 presidential run, Populist James Weaver expressed amazement that the judges would assume the responsibility for evaluating the reasonableness of railroad rates given that they were “speaking beyond the reach of the ballot box.”
  He recalled that when “judges [who] are not subject to popular control” had allied themselves with the slave power, “there was no alternative but the sword.”
  In 1896, William Jennings Bryan and his populist allies wrested control of the Democratic Party from the incumbent conservatives and continued the attack.  Denunciations of a “judicial oligarchy” were common.  Illinois governor John Altgeld declared, “The Supreme Court cannot by mere decision upon a constitutional question rob the people of the powers of self-government.”
  Such concerns drove new calls for subjecting federal judges to elections.  As one District of Columbia newspaper fretted, “the Supreme Court as at present constituted does not spring from the people, and therefore does not properly represent the people.”
  The popular North Carolina state justice Walter Clark called for federal judicial elections in a prominent law review that the “most dangerous, the most undemocratic and unrepublican feature of the constitution, and the one most subject to abuse, is the mode of selecting the Federal judges.”
  Former Republican congressman James M. Ashley declared the Court a “menace to democratic government” and proposed reforms to limit the power of judicial review and allow Congress to override judicial invalidations.

The debate over the potentially antidemocratic character of the federal judiciary only picked up steam in the first decades of the twentieth century as the Court continued to strike down progressive economic reforms.  Most famously, in his dissent from the Lochner case that struck down a maximum working hours regulation for bakers as “an unreasonable, unnecessary, and arbitrary interference with the right of the individual to his personal liberty, or to enter into those contracts in relation to labor which may seem to him appropriate or necessary for the support of himself and his family,
 Justice Oliver Wendell Holmes denounced the majority for interfering with the democratic process.  The Constitution “is made for people of fundamentally differing views,” and the Court should not attempt to prevent “the natural outcome of a dominant opinion,” no matter how “injudicious, or if you like as tyrannical” it might seem.

Off the bench, a lively scholarly debate had developed over the origins and proper scope of the power of judicial review.  Some progressive scholars argued that the very foundation of judicial review was “a dangerous innovation” contrary to the constitutional scheme, while others found it in keeping with the counterrevolutionary nature of the Constitution itself, and still others contended that the growth of judicial review at the turn of the century was what was “revolutionary.”
  Certainly, something had changed at the turn of the century.  It was not until the twentieth century that a particular term, judicial review, was coined to refer to the judicial power to set aside legislation as unconstitutional.
  The power of judicial review had long been recognized and occasionally exercised, but it was not until the turn of the century that the Court routinely played this role and seemed to review the actions of the coordinate legislative branch as if it were a mere administrative agency or subordinate court.
  Tracing the rise of the “American Doctrine of Judicial Supremacy” in 1914, one prominent commentator observed that through the power of judicial review “the judiciary, a coordinate branch of government, becomes the particular guardian of the terms of the written constitution.”  For “most practical purposes the judiciary exercises supreme power in the United States” by possessing the “sole right to place an authoritative interpretation upon the fundamental written law.”
  The power of judicial review had become too important to ignore or to relegate to a mere background feature of the American constitutional system, but it was increasingly understood as antidemocratic in character.

The debate over judicial review was prominent in early twentieth century presidential politics as well.  Judicial reform was one of the issues that former-president Theodore Roosevelt used to propel himself back onto the public stage and to set up his independent run for the White House.  Writing to one of the dissenting justices after the Lochner decision, Roosevelt expressed the conviction that if the “spirit” of that decision became pervasive in the judiciary then “we should not only have a revolution, but it would be absolutely necessary to have a revolution.”
 In the very 1911 speech in which he announced his new campaign for the presidency, Roosevelt declared that judicial rulings invalidating laws on constitutional grounds “should be subject to revision by the people themselves” through a “right to recall” individual judicial decisions.  Asserting that “I believe in pure democracy,” Roosevelt argued, “If the courts have the final say-so on all legislative acts, and if no appeal can lie from them to the people, then they are the irresponsible masters of the people.”
  In a 1912 campaign address, Roosevelt called the “right of the people to rule” the “first essential in the Progressive programme,” and that commitment was in clear tension with active judicial review.
  Roosevelt’s Progressive Party platform in 1912 demanded “such restrictions on the power of the courts as shall leave to the people the ultimate authority to determine fundamental questions of social welfare and public policy.”
  The Socialist Party, led by Eugene Debs, called for the “abolition” of the “usurped” power of judicial review.
  Robert LaFollette picked up the banner again in his 1924 presidential campaign as the Progressive Party nominee.  He declared to a New York audience, “If the court is the final and conclusive authority to determine what laws Congress may pass, then, obviously, the court is the real ruler of the country, exactly the same as the most absolute king would be.”

In his extended “history of the countermajoritarian difficulty,” Barry Friedman has argued that countermajoritarian concerns were less prominent in the New Deal than they had been in the earlier Populist and Progressive eras.  In first place was a new theme of criticizing the justices for being too old and out of touch with the requirements of the present crisis and the new age.
  President Franklin Roosevelt’s most memorable line in criticism of the Court during his first term was that it had pitched the country back to the “horse-and-buggy age” by neglecting to interpret “the Constitution in light of these new things that have come to the country.”
  Similarly, when defending his Court-packing plan Roosevelt focused on the problem of individual justices who had failed to “bring the Court to a present-day sense of the Constitution.”
  The president found his anchor in “democracy – and more democracy,” but he needed the justices to fall in line.
  Assistant Attorney General, and later Associate Justice, Robert Jackson was among those, however, who framed the problem in countermajoritarian terms after the judicial battles were over and the Court had capitulated.  Jackson told an audience at the University of North Carolina, “Either democracy must surrender to the judges or the judges must yield to democracy.”
  Other prominent jurisprudential figures such as Judge Learned Hand and Justice Felix Frankfurter helped carry the countermajoritarian reading of the New Deal experience into the postwar period, and the dilemma posed by the supposedly antidemocratic character of judicial review helped frame the scholarly reaction to Brown v. Board of Education.

Despite these persistent doubts about the propriety of the exercise of the power of judicial review in a democracy, judicial review flourished.  The political persistence of judicial review may also pose an empirical puzzle.  Robert Dahl influentially argued that the Supreme Court would not behave in a countermajoritarian fashion for any extended period of time.  Yale political science held that Yale law school was worrying about an empirical improbability.  Bickel, Dahl might have explained, was constructing constitutional theory on the basis of an imagined form of democratic politics (majoritarianism) and judicial politics (countermajoritarianism) that did not exist.

Writing in 1957, in a law review symposium called to consider the political role of the Court as it entered a new period of controversy and a seemingly new commitment “to erect protections for the individual against monolithic government,” Dahl argued that the Supreme Court was unavoidably a “political institution” but not one that was likely to stand against the government.
  Dahl recognized the normative concern, that “no amount of tampering with democratic theory can conceal the fact that a system in which the policy preferences of minorities prevail over majorities is at odds with the traditional criteria for distinguishing a democracy from other political systems,” but his focus was on the problems of “fact and logic” that he thought beset any notion of “the Court as a protector of the liberties of minorities against the tyranny of majorities.”
  A Court that acted in a consistently countermajoritarian fashion “would be an extremely anomalous institution” in a generally democratic political system.
  Instead, due to the regular workings of the judicial appointment process, Dahl concluded “the policy views dominant on the Court are never for long out of line with the policy views dominant among the lawmaking majorities of the United States.”  It would be “unrealistic” and contrary to historical experience, he argued, “to suppose that the Court would, for more than a few years at most, stand against any major alternatives sought by a lawmaking majority.”
  Laying aside the “ticklish question of federalism” and judicial review of state legislation, which he did not address, Dahl found little reason to believe that judicial review was important to American politics.

Dahl was most directly interested in explaining the incidence of constitutional invalidations by the Supreme Court.  Though his empirical findings have been complicated somewhat by subsequent research, his basic perspective on the Court is reasonable and consistent with a range of recent studies.
  For present purposes, what are interesting about Dahl’s argument are the assumptions it makes about the orientation of elected officials toward the Court and judicial review.  For Dahl, as for Bickel, judges and legislators stand in a fundamentally antagonistic relationship.  The two scholars differ only in how they expect the Court to behave in such circumstances.

Dahl’s approach would suggest little political support for judicial review.  Elected officials have an interest in a quiescent Court and that is all.  Bringing the judiciary into line with legislative majorities through the appointment process means eliminating the potential obstruction of judicial review from the policymaking process.  It is perhaps unsurprising, therefore, to find a late student of Dahl’s concluding that “the hypothesis of judicial independence is wrong” and that the Court quickly becomes “subservient” in the face of political criticism.
  The surprise, from this perspective, would be to find any political supports for judicial review at all, or to find a regular practice of judicial invalidation of legislation.

But the Court, and the power of judicial review, does have political supports.  The Court has proven able to enter and weather heavy political controversy, and judicial review has emerged as a regular, even routine, feature of the American political system.  Elected officials have proven less antagonistic to the power of judicial review than Dahl seemed to have assumed.

Indeed, aggressive defenders of judicial review emerged at the same time as populists were developing the countermajoritarian critique.  Our image of the Lochner Court has been decisively shaped by the ultimate electoral, legislative, and eventually judicial victory of its opponents.  We now tend to hearken to the populist rallying cries denouncing the Court for resisting the will of the people, and of course the victors write the history books.  What is too easily overlooked is that the most vocal critics of the Lochner Court repeatedly lost in the electoral arena that mattered most.  The commitments of the “countermajoritarian Court” of the early twentieth century were eventually swept away only by the overwhelming force of the Great Depression.  The New Dealers themselves perhaps saw with clearer eyes in contending that the old Court had lived beyond its prime.  Although the Court might have been outgunned in its final battle against populist forces, it had been vibrant and active for over three decades before the fall.  Those years of strength also suggest why judicial review proved so resilient after the New Deal reversal.

Dahl’s own approach to judicial review points to one possible political motive for supporting the institution.  Dahl noted that though the appointment process could be expected to bring the courts into alignment with legislative majorities, there might be a lag during which a holdover Court might obstruct newly empowered lawmakers.  Indeed, he attributed Roosevelt’s difficulties with the Court to this effect.
  In Dahl’s story, these effects are largely accidental.  In what is sometimes called the “entrenchment” or “insurance” thesis, however, these effects are intentional.

Elected officials may lend their support to judicial review in hopes that the judges will outlive their coalitions and disrupt the legislative plans of their successors.  Judicial review may be a double-edged sword from the perspective of any given legislator, but it can win support from those who think that it will cut most deeply against their political enemies.  Dahl may believe that in the long run the courts will converge toward the preferences of legislative majorities, but as John Maynard Keynes might have responded, in the long run we are all dead.  If lawmaking majorities are more heterogeneous than Dahl tended to assume in his analysis of judicial review, then the long run might become very long indeed as the appointment process becomes murkier than he portrayed.  Likewise, the fractious nature of American politics frequently allows even defeated legislative coalitions to fight a rearguard action to preserve their judicially entrenched victories.  Indeed, the entrenchment strategy was visibly employed quite early in American history as the Federalists “retired into the judiciary as a stronghold” after their electoral defeat in 1800, and Thomas Jefferson feared, “from that battery all the works of republicanism are to be beaten down and erased.”
  Similarly, a persistent fear of what one early America Bar Association president called the “tumultuous ocean of democracy” could and did lead even political incumbents to throw their weight behind the judicial “breakwater.”

The Court has also proven adept at finding its own allies to support its independent use of the power of judicial review.  Occasionally the Court can effectively “go public” and appeal over the heads of elected officials to tap directly into the preferences of general public.
  Political professionals protested loudly against the Warren Court’s ruling against gross legislative gerrymanders in favor of “one person one vote,” but gained little traction with the general public who found little cause for concern in such a decision.
  More often, the Court can exploit the seams in the dominant legislative coalition, recognizing that American politics is less majoritarian than pluralistic.  Thus, despite Jefferson’s frustration with a Marshall Court whose Federalism “seems to assimilate” every new justice the Republicans appointed, the Court made its greatest gains when appealing to factions within the Jeffersonian majority itself.
  More aggressively, the Fuller Court could safely strike down a congressional ban on “yellow-dog” contracts that had been a legislative sop to unions but had little real support within the Republican majority.
  Likewise the Rehnquist Court can count on conservative support for its recent federalism decisions invalidating superficially popular congressional statutes.
  As Dahl could appreciate, judicial review may “accord with the preferences of one minority and run counter to the preferences of another minority,” creating the semblance but not the substance of a countermajoritarian difficulty.

The “ticklish question of federalism” that Dahl passed over in his analysis of judicial review is also of central concern for identifying sources of political support for the practice.  In a narrow sense, judicial review of state legislation avoids some of the normative and political complications of judicial review of federal legislation.  The Philadelphia drafters of the Constitution were centrally concerned with establishing checks on the states, and union and the constitutional supremacy might reasonably be thought to require federal review of state laws.  Even while urging general restraint in judicial review, Justice Oliver Wendell Holmes noted, “I do not think the United States would come to an end if we lost our power to declare an Act of Congress void.  I do think the Union would be imperiled if we could not make that declaration as to the laws of the several States.”
  State legislation does not enjoy the presumptive support of national political majorities as federal legislation does, and the Court’s claim to speak for “we the people” might be stronger when placed against merely local majorities.  Nonetheless,  it is the judicial review of state legislation that often sparks the greatest political controversy and involves the Court in national disputes.  The Court’s authority to interpret the Constitution in the context of reviewing state laws cannot be easily separated from its authority to “say what the law is” more generally, and the Court did not hesitate to follow up its declaration to state government officials that it was “supreme in the exposition of the law of the Constitution” with similar assertions directed to Congress and the president.

Incorporating federalism into our field of vision makes particularly evident why national elected officials might place positive value on active judicial review.  Judicial review is the primary mechanism by which national officials monitor the states for compliance with the national constitutional vision.  American federalism allows dissenting political voices to find strongholds in state and local governmental institutions from which to launch contrary policy initiatives.  Although some advocates of judicial supremacy, such as Daniel Webster, have recoiled from the imagined chaos of a multitude of “popular bodies, each at liberty to decide for itself, and none bound to respect the decisions of others; and each at liberty, then to give a new [constitutional] construction on every new election of its own members,” it is significant that in practice the Court has tended to direct its constitutional fire primarily on state legislatures politically out of synch with the dominant national coalition.
  The national political debate over the power of judicial review has been structured in part around that fact, and this federalism consideration has provided a persistent rationale for national officials to lend their support to the Court.

Although more attention has been given to the late nineteenth and early twentieth century critics of the Court and its constitutional decisions, the Court had supporters as well and they were willing, even eager, to come to the defense of an independent court and an aggressive power of judicial review.  Although Williams Jennings Bryan carefully insisted in his 1896 acceptance speech for the Democratic presidential nomination that he made “no suggestion of an attempt to dispute the authority of the Supreme Court,” the Republicans seized the opportunity to paint their opponents as extremists.
  The Republicans made respect for the Court a central theme of the campaign.  In is acceptance letter for the Republican presidential nomination, William McKinley swore to defeat “the sudden, dangerous, and revolutionary assault upon law and order.”
  Former President Benjamin Harrison told his fellow Republicans, “I cannot exaggerate the gravity and importance of this assault upon our constitutional system of government” and the Democratic threat to “the high-minded, independent judiciary that will hold the line on questions of wealth and labor, between rich and poor.”
  A breakaway convention of conservative Democrats adopted a platform condemning “all efforts to degrade that tribunal or impair the confidence and respect which it has deservedly held.”

Of course, the Republicans won a crushing victory in 1896, ending twenty years of close electoral competition between the two parties.  For the first time since U.S. Grant’s reelection in 1872, a presidential candidate was able to win a solid popular majority.  The image of the Democrats as the party of “radicalism” was entrenched, and the Republican victory was widely interpreted in part as a “determination on the part of the people everywhere to maintain the dignity and supremacy of the courts.”
  Entering the 1896 elections the Court had thrown its weight behind “the constitutional position of the most conservative wing of the Republican party,” and the GOP rallied around the Court and emerged victorious.

Similarly, the reaction to Theodore Roosevelt’s attacks on judicial review in the 1912 campaign was swift.  The New York Times called one of Roosevelt’s early articles criticizing the Court as “the craziest article ever published by a man of high standing and responsibility.”
  President William Howard Taft, Roosevelt’s successor, was a firm supporter of the courts, and his formerly close relationship with Roosevelt grew increasingly bitter during the Taft’s term of office as the new president cast his lot with the conservative wing of the party.  Taft had, in fact, served as a federal appellate court judge through much of the 1890s, and Roosevelt sneered at the “lawyers’ Administration.”
  In 1911, Taft vetoed statehood for Arizona and New Mexico in part because they had adopted recall provisions that the president regarded as “destructive of the independence of the judiciary,” “injurious to the cause of free government,” and encouraging of “tyranny of a popular majority.”
  Roosevelt’s speeches hit Taft “like a bolt out of a clear sky,” and he denounced his proposals as “absolutely impossible” and thought Roosevelt himself was becoming “not unlike Napoleon” in his impatience with the law.
  Roosevelt's crusade against the courts turned even centrist Republicans against him, while motivating Taft to seek renomination and reelection himself.  In letters, Taft avowed, “I represent a safer and saner view of our government and its Constitution than does Theodore Roosevelt, and whether beaten or not I mean to labor in the vineyard for those principles.”  Taft was convinced that he “represent[ed] a cause that would make it cowardly for me to withdraw now.”
  More important than winning the election, Taft and his supporters were convinced, was “retain[ing] the regular Republican party as a nucleus for future conservative action.”
  In campaign speeches, Taft denounced Roosevelt for planting the seeds of “tyranny” and expressed confidence that the American people would “never give up on the Constitution.”
  The Democratic nominee Woodrow Wilson remained largely silent on the judiciary, though occasionally expressing opposition to judicial reform, and Roosevelt de-emphasized it as the presidential campaign of 1912 progressed.  Taft, by contrast, continued to insist that the Constitution was “the supreme issue” of the election and that the “Republican Party stands for the Constitution as it is.”
  After leaving the White House, Taft accepted a position teaching constitutional law at Yale in order to continue the fight.  Once the Republicans reclaimed the White House, Taft was rewarded for his service with an appointment to the Supreme Court as Chief Justice.

The 1912 election was clearly not the clear-cut victory for the Court that the 1896 election was, but the effect was similar.  The question of judicial review receded from electoral politics until 1924.  The Progressive candidate Robert M. La Follette was a prominent critic of the Court, but he did not make judicial review a central theme of his campaign.  Just two years before, however, La Follette had proposed a congressional override of the Supreme Court’s constitutional decisions in order to overcome a “judicial oligarchy” that had “wrested sovereignty from the people.”
  The Democrats and Republicans both threw themselves behind the Court.  Calvin Coolidge argued, “Majorities are notoriously irresponsible,” and judicial review was essential to prevent political majorities from voting away even the “most precious rights.”
  The Democratic presidential nominee was John W. Davis, a Wall Street attorney and past president of the American Bar Association, and no friend of court-curbing.  His nomination found favor with Chief Justice Taft, who was confident that Davis would hold to the “preservation of constitutional principles and the dignity and influence of the Court.”
  Coolidge won in a landslide, despite La Follette’s relatively strong showing in the popular vote.  Many observers attributed Republican success in part to La Follette’s perceived opposition to the Supreme Court.

Franklin Roosevelt avoided direct criticism of the Court in his presidential campaigns, noting merely that the judiciary in 1932 was also in the hands of the Republicans along with the other two branches of the federal government.
  As president, of course, Roosevelt was in a better position to advance court-curbing proposals than earlier progressives such as La Follette or Theodore Roosevelt.  Although Roosevelt’s Court-packing plan was dramatic, and dramatically rejected, it is worth noting how moderate it was relative to the standard progressive and populist proposals of the prior several decades such as the abolition of judicial review, a “judicial recall,” or a congressional override of judicial constitutional decisions.  Rather than getting rid of judicial review, Roosevelt wanted to harness it.  The Constitution had created a “three horse team” but “two of the horses are pulling in unison today; the third is not.”  The administration and the people simply wanted “the third horse to pull in unison with the other two.”
  The judiciary was being “asked by the people to do its part in making democracy successful.”
  What was needed was a “reinvigorated, liberal-minded Judiciary” that understood the “present-day sense of the Constitution.”
  As Robert Jackson later explained, “What we demanded for our generation was the right consciously to influence the evolutionary process of constitutional law, as other generations have done,” to loosen the “firm grip” of a “past that was dead and repudiated.”

But even a popular president, fresh from a landslide electoral victory and backed by overwhelming partisan majorities in Congress, and faced with stern judicial resistance to his policy program in the midst of economic crisis, could not win passage of even a relatively tempered proposal to tamper with the Court.  Many were distrustful of a plan that seemed to consolidate further power in the presidency, and congressional New Dealers rhetorically asked how they would have been expected to respond to such a proposal if a Republican president had made it.
  Even supporters of the New Deal could foresee positive benefits from the power of judicial review.  Referring to the Court-packing plan, the editor of the Nation, for example, wrote, “If I were a Negro I would be raging and tearing my hair over this proposal.”
  Others pointed to the value of the Court in protecting free speech and religion.
  As soon as Roosevelt’s appointments joined the Supreme Court, one of the architects of Roosevelt’s Court-packing plan, Princeton constitutional scholar Edward Corwin, began laying out a positive agenda for it.  Corwin argued that judicial “self-abnegation” would be “less laudable in the long run” in such areas as the extension against the states of “certain rights which the Bill of Rights protects in more specific terms against Congress.”
  The “enlargement of judicial review” had “its best justification” when the “Court empowered itself to give voice to the conscience of the country in behalf of poor people against local prejudice and unfairness.”  He singled out “freedom of speech and press and the right to a fair trial.”
  The justices generally agreed, and quickly began laying the foundations for the Warren Court’s constitutional resurgence.

Since the late nineteenth century, the Court has been routinely denounced as antidemocratic.  Even scholarly friends of the Court, who generally favor the power of judicial review, have focused on the countermajoritarian difficulty as a critical normative concern.  The countermajoritarian approach to understanding judicial review has sometimes suggested to empirical political scientists that the Supreme Court would, in fact, be fairly passive, unable to muster the political will and support for sustaining such an antidemocratic practice.  And yet, the Court has been active and has been able to withstand persistent criticism of its most fundamental function.  Contrary to some expectations, elected officials have seen value in an activist Court.  In particular, conservatives early in the twentieth century were eager to defend and encourage the Supreme Court and seemed to reap electoral dividends from doing so, and progressives gradually abandoned efforts to kill judicial review and instead looked to the ways in which the Court could be used to advance their own political interests.  American federalism insures that nationally successful political coalitions will still face pockets of resistance across the country, and judicial review has proven to be a useful vehicle for checking the policy ambitions of those dissenting officials.  In practice, the Court has operated in concert with powerful elected officials, who have in turn sought to preserve the “dignity and influence of the Court.”
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