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Introduction
 
1.         The North American Commission for Environmental Cooperation (CEC) is a relatively new regional organization established by Canada, Mexico and the United States within the context of the North American Free Trade Agreement (NAFTA).  In many ways it represents a new generation of international environmental institutions.  It is experimental from an institutional and policy point of view because it exists not only to promote environmental cooperation, but also to address trade and environment issues and to promote public participation in environmental decision-making.  As a new kind of institution, the experience of the CEC may be a useful model for those discussing the possible structure of a GEO. 

 

Background
 

2.         The CEC was created under the North American Agreement for Environmental Cooperation (NAAEC).  The NAAEC is considered the environmental side agreement to NAFTA.  These two agreements were introduced together to the public by the three governments as a significant departure from other trade agreements, one in which citizens have a right to have their views heard and in which the environment is taken into account and protected.  NAFTA was also presented as an important means by which wealth, technological advancements and institutional developments would be generated in North America to provide the necessary resources to protect and enhance environmental quality.  

 

 3.        NAAEC, which began operating in 1994, presents a broad spectrum of areas for environmental cooperation.  The CEC’s work is clustered around four areas:

Trade, environment and economy;

Pollutants and Human and Ecosystem Health;

Conservation of Biodiversity; and

Law and Policy.

 

4.         Together these program areas are aimed at enabling North America to enhance its level of environmental protection, address trade and environment challenges and opportunities resulting from greater economic integration, and improve the effective enforcement of environmental law.  

 

Strengths and Weaknesses
 
5.         While it may be too early to make judgments on how successful the CEC has been, observers have begun to identify emerging strengths and weaknesses of the institution.  Below is a brief description of these.  

 

Ability to facilitate scientific and policy consensus 
 
6.         Some of the successes of the CEC are related to its ability to address difficult issues by facilitating consensus among experts and policymakers. For example, in 1998-1999 the CEC undertook to help local communities in the San Pedro River basin balance the limited water budget for human and ecological needs.  As a result of this process a consensus emerged on ways to protect the binational river basin and enhance water conservation.  A similar undertaking occurred when 40,000 waterfowl died in the Silva reservoir in Guanajuato.  The CEC convened a panel of scientists to determine the factors that might have contributed to the deaths.  As a result of the report, the CEC worked with the government of the state of Guanajuato in Mexico, industries, particularly those in the tannery sector, and NGOs to develop a plan to restore the reservoir.  The plan is now being implemented and has resulted in a clean up of the reservoir as well as important pollution prevention advancements in the tannery sector.

 

7.         CEC has also established a process by which government officials from the three countries -- in consultation with NGOs, industry and sub-national governments -- identify chemical pollutants of common concern and develop regional action plans (NARAPs) to reduce or phase them out.  So far NARAPs have been developed for PCBs, DDT, mercury, and chlordane with concrete results. For example, chlordane is no longer produced or used in North America and Mexico has virtually phased-out the use of DDT.  Regional action plans to reduce dioxins, furans and hexachlorobenzes are currently being developed. 

 

Trade and Environment
 
8.         The CEC is unique in that its birth was in response to public concerns over the effects of NAFTA on the environment.  The CEC is a pioneer among international institutions in addressing environment and trade linkages.  The CEC has the mandate to monitor the effect of trade on the environment and promote “win-win” trade and environment links.  The CEC has played a leading role in the development of tools to assess environmental impacts of trade.  In 1999 it came out with its “Final Analytical Framework” which sets out a method for analyzing the links between changes in economic activity and changes in environmental quality.  Although developed for the NAFTA context, others to look at other trade accords including the FTAA and the WTO are using the Framework.  In October, the CEC will host the first North American Symposium on Understanding the Linkages between Trade and Environment.  Assessing the Environmental Consequences of NAFTA.  This symposium will examine the extent to which domestic environmental laws have changed in design, stringency or enforcement and whether such changes are linked to NAFTA.  It will also identify changes in environmental quality trends and whether they are linked to trade liberalization in North America.

 

9.         As well, the CEC is tasked to work with the appropriate trade bodies under NAFTA’s Free Trade Commission (FTC) to ensure that environmental concerns are taken into account should there be a potential for conflict between trade and environmental interests.  A number of working groups under the FTC deal with issues that have considerable environmental importance, such as automobile standards and pesticide registration.  Expectations were high at the outset that the CEC and the FTC would develop good working relations in order to effectively examine emerging trade and environment issues and address any concerns.  This is an area in which it has proved to be more difficult to make progress.  The process of facilitating a collaborative relationship between trade and environment officials of the three governments in accordance with the NAAEC has been slow.  Members of the public and environmental officials have been frustrated by the lack of progress.  Great opportunities remain for demonstrating that environment and trade policies can be mutually supportive.  Work has begun tentatively on the core issue of the relationship between the precautionary principle and international trade.  

 

10.       NAFTA seeks to strengthen the economic ties of the three countries, and is bringing about a convergence of economic policies.  The CEC in this context is well positioned to address the economic aspects of environmental degradation and examine public policies that can promote investments in environmentally sustainable economic activity.  The CEC’s work in environmental labeling and certification is aimed at promoting investments and trade in green goods and services in North America.

 
Public Participation and Transparency
 

11.       Transparency and public participation are core values and are reflected in the design and the operation of the CEC.  The NAAEC set-up the Joint Public Advisory Committee (JPAC) made up of 15 individuals from the three countries that reflect the public’s interests and advise the three environment ministers which make up the Council.  JPAC has been very successful in facilitating public discussion and input on various issues and has played an assertive role in providing advice to Council.  As well, NAAEC encourages each government to establish national advisory committees on matters related to the implementation of the agreement and the work of the CEC.  

 

12.       Perhaps the most unique instrument the CEC has in facilitating public participation and transparency is the citizen submission mechanism.  Members of civil society can submit an allegation to the CEC Secretariat that a NAFTA party is not effectively enforcing its environmental law and request an independent review of the facts.  Based on the recommendation from the Secretariat, Council decides whether to instruct the Secretariat to develop a factual record and whether to release it to the public when it is completed by the Secretariat.  While this procedure has no legal consequences, it does employ the power of sunshine to make the governments more accountable to citizens for their performance in enforcement.

 

13.       It was a bold step for governments to establish this mechanism of public accountability, and it has generated much interest and debate.  Members of the public and other observers have pointed out that the fact that it is the Council who decides whether to move forward or not with the development of a factual record can politicize the process and undermine its creditability and utility.  The public has indicated it considers the citizen submission process to be one of the most important functions of the CEC and a modest but fundamental tool to which they have a right.  Recently, the public expressed concern that this process was in risk of being weakened by governments. Thousands of letters were written to the Council requesting that the integrity of the process be protected.  The Council responded by establishing a public and transparent process for examining issues related to interpretation and implementation of the Articles 14 and 15 in the NAAEC.  JPAC has a pivotal role in this review process.  No doubt the process will be watched closely to determine how well it works in resolving differences in interpretation while balancing the interests of governments and the public. 

 

Partnerships
 
14.       The CEC draws significantly on the expertise found in universities, NGOs, business groups and government agencies.  The CEC is not an operational agency and as such depends on its ability to reach out to other organizations and collaborate with them to achieve concrete results.  For example, working with collectors of biodiversity information in academia, government and the NGO sector the CEC has helped establish the North American Biodiversity Information Network (NABIN) enabling unprecedented access to and applications of biodiversity data.  Developing partnerships with other organizations in various sectors has helped the CEC ensure that it remains relevant to the needs of society.  It is easy for members of the public to feel far removed from international organizations and that they have little relevance to the environmental issues they care about or face.  Providing opportunities for partnerships and reaching out to communities to enable involvement with the CEC’s work has helped address that challenge.

 

15.       As well, working with subnational governments provides the CEC with similar opportunities.  It is difficult for many international emvironmental organizations to work with subnational governments.  Yet, state, provincial and local governments are taking on more responsibility in environmetnal management.  The CEC Council has encouraged the CEC to work with different levels of government, enabling the CEC to overcome institutional barriers to working with subnational governmetns.  As a result, it has been able to work with state, provincial and local governments on issues such as air quality, protection of coastal marine ecosystems, and pollution prevention.  It has supported Mexico’s efforts to enhance the capacity of state governments in environmental management by helping the state of Guanajuato develop its first environmental management plan.

 

Capacity Building
 
16.       While clearly two of the three countries in this North American environmental partnership have the technical and financial resources at their disposal to address environmental concerns, the resources available to Mexico are much more limited.  The lack of domestic capacity in Mexico represents a significant challenge to achieve the environmental objectives set out jointly by the three countries. The CEC has placed capacity building in Mexico as a key element of many CEC projects.  The scale of the task, however, transcends the modest budget and institutional capabilities of the CEC.  As a result the CEC must work to develop partnerships with other international organizations.  For example, the CEC developed a collaborative approach to increase Mexico’s capacity to manage chemicals with the Pan American World Health Organization (PAHO), UNEP and the Global Environment Facility.  The CEC is also exploring partnerships with the private sector in supporting the twin goals of biodiversity conservation and economic development with a focus on green goods and services in areas such as coffee, tourism, forestry and electricity.  

 

Strengthening Environmental Law and Standards
 
17.       The three countries identified the improvement of environmental law and standards as a key objective of their environmental partnership.  To that end, CEC has concentrated on developing information on the scientific and policy aspects of environmental issues.  These reports are not merely a review of national reports, but rather are a result of independent efforts to gather and analyze data.  

 

18.       Unlike the EU, which issues legally binding directives, the CEC doesn’t have the mandate to establish environmental standard for member countries.  Instead opportunities exist to facilitate convergence in environmental policies and standards, and promote upward harmonization.  An example of this is the Sound Management of Chemicals initiative where the three countries negotiate limits for specific pollutants.  Reporting on implementation of the action plans negotiated under this initiative will be key to monitoring its success 

 

19.       Part of strengthening environmental law is ensuring its effective enforcement.  Much emphasis is placed in the NAAEC on the effective enforcement of environmental law.  The citizen submission process is one tool to encourage effective enforcement.  The Parties also established a mechanism for resolving disputes around an alleged pattern of non-enforcement of environmental law.  It is a government to government mechanism and can result in suspension of NAFTA benefits, or in the case of Canada, financial penalties.  Thus far, not one issue has been brought forward under this mechanism.  The Parties are negotiating the rules for its application.  Training and technical and information exchange is another approach employed by the CEC to increase the capacity for enforcement.  

 

High Level Representation
 
20.       The Council is composed of cabinet level representatives from the environment departments of the three countries.  They meet on an annual basis to resolve issues and identify priorities, and to meet with members of the public.  Much of the success of the CEC depends on the interest and leadership of the ministers.  The fact that the environment ministers are members of the CEC’s Council helps provide a credible representation of environmental interests vis- a -vis the Free Trade Commission whose members include the trade ministers from the three countries.  

 

Budget
 
21.       The CEC is funded at $9 million per year, with equal contributions from each country.  NAAEC sets out $9-15 million as the range at which the CEC is to be funded.  The contributions have remained at the same level since the CEC’s inception.  As the work of the CEC shifts from preliminary examination of issues to a more action oriented phase of helping the countries implement action plans and commitments more financial resources will be required.  There are concerns arising already that the Sound Management of Chemicals initiative may slow down and possibly loose momentum due to resource constraints.  In addition, observers have pointed out that it is not clear that the budgets of the federal governments have taken into account the costs of trinational environmental cooperation.  This could hinder implementation of commitments.  Without adequate financing, the promise of North American environmental cooperation may well fall short of public expectations.  This is especially true when considering the significant environmental capacity building needs in Mexico.  Failure to demonstrate concrete environmental progress could result in some questioning whether NAFTA is living up to its ideal of generating the necessary wealth and institutional developments to improve the environment.

